552 10/1/64

Memorandum 64-95
Subject: Proposed fmendments to California Tort Claims Act of 1963

" {Prepared by Professor Arvo Van Alstyne)

The attached proposed amendments to the governmental tort liability
legislation are believed to be, for the most part, relatively non-contro-
versial. They have been prepared in the form of draft amendments to
the specific sections of the Govermnment orx other codes, with brief
explanatory comments of the purpose of each change. In most instances,
the need for amendment or the lack of clarity in the existing statutes
has been identified in the analysis of the Tort Claims ict contained

in Van Alstyne, California Governmental Tort Liability (Calif. Cont.

Educ. of the Bar, 1954), which is expected to be published in November
of this year. Some of these proposed amendments are admittedly not
strictly necessary; but it is the consultant™s view that the Commission
should consider not only essential amendments (i.e., those designed to
clear up obvious inconsistencies or ambiguities) but also those which
are merely desirable in that they may prevent unnecessary litigation
or make the relevant statutes more easily understandable.

These amendments are only a first instalment. They cover the general
liability and immunity provisions, and the dangerous property condition
sections. Additional recommendations will be presented at the next

meeting of the Law Revision Commission.




Part 1. Short Title and Definitions

§802. This division shall be known and may be cited as The

California Tort Claims Act of 1963.

Comment : A short title would be very helpful in discussing the
governmental tort liasbility legislation. The one here proposed has
been used, with certain variants (especially "Tort Claims Act'?),

throughout Van Alstyne, California Governmental Tort Liability (1964}

to refer to the entire body of legislation comprising Division 3.6.
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§818.8. A public entity is not liable for an injury caused by
deceit or misrepresentation by an employee of the public entity,
whether or not such deceit or misrepresentation be negligent or

intentional.

Comment: The term, “misrepresentation®, is susceptible of a
narrow interpretation which would restrict this immunity to instances
of affirmative reﬁresentations that are contrary to fact. The tort
of deceit is broader, and includes not only misrepresentations bdut
also fraudulent suppression of facts and promises made without intention
to perform. Since the original intent appears to have been to include
the latter forms of deceit, the proposed amendment merely clarifies
the scope of the immunity. The word, "deceit", is employed in order
to include the full sense of Civil Code §1710, which provides:
A deceit . + « is either:
1. The suggestion, as a fact, of that which is not true,
by one who does not believe it to be true;
2. The assertion, as a fact, of that which ig not true,
by one who has no reasonable ground for believing it to be true;
3. The suppression of a fact, by one who is bound to disclose
it, or who gives information of other facts which are likely to
mislead for want of communication of that fact; or

4. A promise, made without any intention of performing it."




§820. (a) Except as otherwise provided by statute (including

Section 820.2 and Section 820.8), a public employee is liable for

injury caused by his act or omission to the same extent as a private
person.

(b) The liability of a public employee established by
this part (commencing with Section 814) is subject tc any defenses
that would be available to the public employee if he were a private

person.

Comment: A difficult problem of interpretation arises from
the fact that both §820 and §820.2 begin with the phrase, "Except
as otherwise provided by statute". Obviously both sections cannot
be exceptions to each other. This problem was solved as to §820.2
by making express reference thereto in §820, thus making clear that
the liability declared in §820 is limited by the immunity in §820.2.
The same interpretative difficulty relates to §820.8, which also
commences with the phrase, "Except as otherwise provided by statute”.
This amendment is thus based on the same solution adopted as to

§820,2, and will make it clear that §820.3 is an exception to §820.
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821. A public employee is not liable for an injury caused by
his adoption of or failure to adopt an enactment or by his failure

to enforce am smamtment any law.

Comment: This amendment conforms §821 to the language of
§818.2. The words, "any law", as found in §818.2 were inserted
by the Senate {Sen. J., Feb. 26, 1963, p. 518) to broaden the
entity's immunity to include failure to enforce decisional law.

The employee'’s immunity should have like scope.
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§821.6. A public employee is not liable for injury caused by

his instituting or prosecuting, or by his improper or abusive use of

the process of law in the course bf maintaining or defending against,

any judicial or administrative proceeding within the scope of his

employment, even if he acts maliciously and without probable cause.

Comment : This amendment enlarges the immunity granted by §821.6
to include the tort of ﬁalicious abuse of process. The Federal Tort
Claims Act expressly confers immunity for both "malicious prosecution"
and “abuse of process". 23 U.S.C. §2680{h). It has been suggested
that actions for abuse of process may not be within §821.0 as originally

enacted. Van Alstyne, California Governmental Tort Liability §5.64

(1964). Yet, the policy supporting immunity for one appears to

support immunity for the other.




§822.2. A public employee acting in the scope of his employment
is not liable for an injury caused by his deceit or misrepresentation,
whether or not such deceit or misrepresentation be negligent or
intentional, unless he is guilty of actual fraud, corruption or actual

malice.

Comment i This amendment conforms §822.2 to the amended version

of §818.8.
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(a)
§325. / Except as provided in subdivision (b), a public entity shall

pay any judgment, or any compromise or settlement to whicia the public
entity has agreed, based on a claim against an employee or former employee
of the public entity for an injury arising out of an act or omission
allegedly occurring within the scope of his employment if (1) not more
than 10 days after service upon him of the complaint, counterclaim, cross-
complaint or other pleading based on the claim, the employee or former
employee presented a written notice to the public entity, substantially

in the manner provided in Sections 915 and 915.2, requesting the public
entity to provide for the defense of the action or proceeding; or (2) the
public entity provided for the defense of the action or proceeding.

{(b) If the public entity provided for the defense of the action or
proceeding pursuant to an agreement with the employee or former employee
reserving the rights of the public entity not to pay the judgment, com-
promise or settlement until it is established that the injury arose out
of an act or omission occurring within the scope of his employment as an
employee of the public entity, the public entity shall pay the judgment,
compromise or settlement only if the fact that the injury arose out of
an act or omission occurring in the scope of employment of the employee
or former employee as an employee of the public entity (1) was established
in the action or proceeding against the employee or former employee, or
(2) is established by the claimant to the satisfaction of the board (as
defined in Section %40.2), or (3) is established in an action or proceeding
by the claimant against the public entity.

{c) The presentation of a claim pursuant to Part 3 (commencing with
Section 900) of Division 3.6 of the Govermment Code is not a prerequisgite
to enforcement of the liability of 2 public entity under this section to
pay & judgment, compromise or settlement.

(d) DNothing in this section authorizes a public entity to pay such

part of a claim or judgment as is for punitive or exemplary damages.
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Comment: This is a complete recasting of §825. 1t is designed to
eliminate certain ambiguities, alter ey language to correspond more
closely to §§995 - 995.0 (defense of public employees), and make a few
desirable substantive changes.

Subdivision {a) is based on the first paragraph of present §825,
and the first clause of its second paragraph. The reference to cross-
action pleadings corresponds to §955. The inclusion of procedural
provisions for requesting a defense eliminates a hiatus in existing law.
The time for presenting the request has been changed from not less than
10 days before the trial to not more than 10 days after service of the
pleading which asserts the claim in question. If the entity is to be
charged with the duty of paying the judgment, it should have an oppor-
tunity to draft the pleadings, undertake discovery proceedings, engage
in negotiations for settlement at an early date, conduct the pretrial
conference {if any), and make appropriate pretrial moticns. To obtain
the request only a few days before the trial date would often be too
late for the entity, if it determines to defend, to protect its interests
adequately.

Subdivision (b) is based on the second paragraph of existing §825.
It attempts to eliminate the uncertainty which presently exists as to
how the requisite fact of scope of employment is to be ™established"
when the defense is under a reservation of rights. 3Since the entity
conducted the defense, it is believed appropriate to hold it bound by
the determination of the issue if made in that action. {The issue of
the employee's scope of employment may, of course, be relevant and
material even though the action is solely against the employee. This
will ordinarily be the case in dangerous condition actions. See Govt.
C» §040. And in medical malpractice actions involving prisoners or

mental inmates. See Govt. C. §§844.56, 854.8.) But if there was no
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determination of the issue in that action, the claimant should have

an opportunity to convince the coverning board (or State Board of Control)

that the requisite fact existed, without the necessity for instituting

an action agzinst the entity. This is tke purpose of subdivision (b)(2).

in extreme cases, of course, an action may become necessary. See (b){(3).
Subdivision {c) eliminates uncertainty under the existing law as to

whether the entity's liability to pay a judgment, settlement or compromise

under this section is conditioned on prior presentstion of a claim.

Since the entity either defended the action for the employee, or agreed

to a compromise or settlement of the claim, it already had adeqiate

notice to satisfy the policy of the claim procedure. Thus, the presen-

tation of a further claim would serve no useful purpose, and is here

expressly eliminated.

Subdivision (d) is based on the last paragraph of present §3825.
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§325.2» (a) Subject to subdivisions (b) and (c), if an employee or
former employee of a public entity pays any claim or judgment against him,
or any portion thereof, that the public entity is required to pay under
Section 825, he is entitled to recover the amount of such payment from
the public entity.

{b) If the public entity did not eeaduet provide for his defense
against the action or claim, ex #f the publie enkity eondwesed sush
dafense pursuant ©e an agreemert with him ¥ese¥ving the rights of the
publie entity against himy an employee or former employee of a public
entity may recover from the public entity under subdivigion (a) only if
ke establishes the fact that the act or omission upon which the claim or
judoment is based occurred within the scope of his employment as an

employee of the public entity (1) is established by the employee or

former employes to the satisfsction of the board (as defined in Section

940.2) and the board is further satisfied that he did not act or fail to

act because of actual fraud, corruption or actual malice; or (2) is es-

tablished by the employee or former employee in an action or proceeding

against the public entity, and the public entity fails to establish that

te acted or failed to act because of actual fraud, corruption or actual
malice.

{c) If the public entity provided for his defense against the action

— ——

or claim pursuant to an agreement with him reserving the rights of the

public entity against him, an employee or former employee of a public

entity may recover from the public entity under subdivision (a) only if

the fact that the act or omission upon which the claim or judgment is

based occurred within the scope of his employment_gg.ig employee of the

public entity (1) was established in the action or proceeding against the

eqployee or former employee, or (2) is established by the employee or_
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former employae to the satisfaction of the board (as defined in Section

940.2), ox (3) is establisted by the employee or former employee in an

action or proceeding against the public entity; provided, however, that

the employee or former employee may recover under this subdivision (c)

only if the board is satisfied that he did not act or fail to act

because of actual fraud, corruption or actual malice, or, if an action

or proceeding is brought against the public entity, only if the public

entity fails to establish therein that he acted or failed to act because

of actual fraud, corruption or actual malice.

(d) The presentation of a claim pursuant to Part 3 (commencing

with Section 900) of Division 3.6 of the Government Code is not a pre-

requisite to enforcement of the liability of a public entity under this

sectijon to pay a judgment, compromise or settlement.

Comment: Section 325.2 1s here recast to confoxm to the chanpes
recommended in Section 325. The purpose of the changes, as in the case
of Section 825, is to separate into different subdivisions the somewhat
different prowvisions relating to the entity's duty of indemnification
where it has provided a defense under a reservation of richts, from
the provisions that apply when there has been no defense provided or
an unconditional defense. In addition, the suggested languaze has been
so written as to make it clear thet the duty of indemnification need not
be the subject of an action against the entity, provided the board is
satisfied that the factual requisites are present. Finally, as in
Section 525, any contention that a claim must be presented in’order to
enforce the entity's duty of indemnification is eliminated by express

provision in subdivigion (d}.
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or an

§525.C. (a) If a public entity pays any c¢laim or judsment, or any
portion thereof, either against itself or acainst an employee or former
employee of the public entity, for an injury arisins out of an act or
onisgion of the employee or former employee of the public entity, the
public entity may recover from the employee or former employee the
amount of such payment if he acted or failed to act because of actual
fraud, corruption or actual mzlice. Except as provided in subdivision (b),
a public entity may not recover any payments made upon a judgment or
claim against an employee or former employee if the public entity con-
ducted his defense against the action or claim.

{b) If a public entity pays any claim or judgment, or any portion
thereof, against an emplovee or former employee of the public entity
for an injury arising out of his act or omission, and if the public
entity conducted his defense against the clzim or action pursuantrto an
agreement with him reserving the rights of the public entity against him,
the public entity may recover the amount of such payment from him unless

he establishes, or it was previously esteblished in an action-against him .

rainst the public entity,

that the act or omission upon which the claim or judgment is based
occurred within the scope of his employment as an employee of the public
entity and the public entity fails to establish that he acted or failed

to act because of actual fraud, corruption or actual malice.

Comment: This amendment, which conforms §825.6 to the proposed
amended versions of §§525 and 825.2, in effect makes the determination
of scope of employment, if made in the action against the employee, con-
clusive upon the public entity. 3ince the entity provided the defense in
that action, it should not have a second opportunity to litigate the
issue. Similarly, if the determination was made in an action against the

entity {such as an action by the claimant to enforce the entity's duty
under §825(b)(3) ), it should also collaterally estop the entity.




$825.8. The provisions of this article prevail over any immunity

25 a public entity or public employee, except as otherwise provided

in Sections 844.6{d) and 854.8(d) of the Government Code or in any

other statute hereafter enacted which expressly denies, limits or

conditions the liabilities or duties provided in this article.

Comment: It seems reasonably clear, from the general pattern and
framework of the Tort Claims Act of 1963, that the indemnification
provisions of §§825 - 825.6 were intended to be applied without regard
for specific immunities that might protect public entities and public
employees from direct liability. 1In other words, the fact that the
entity might be immune from direct liability would not preclude its
duty to indemnify an employee who was held liable (e.g., employee held
liable for wilful misconduct in transporting injured person from scene
of fire, under Govt. C. §3850.8, although public entity is totally
immune from direct iiability in such cases). Conversely, the fact that
the employee might be immune from direct personal liabiilty would not
prevent the entity from enforcing his duty, where actual fraud, corrup-
tion or actual malice is shown, to reimburse the entity after it had
been held liable and had satisfied the judgment {e.g., in a dangerous
condition case, where employee liebility 1s more restricted than
entity liability). Sections 844.56(d) and 854.8(d), which make the duty
of indemnification optional in cases of injuries to prisoners and mental
patients, are consistent with this interpretationj for in the absence of
the;e provisions, indemnification would (under the suggested interpre-
tation) have been mandatory. Other indications that the Commission's

intent was substantially as outlined above appear in its Recommendation,
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pPps 819 and 847. (See, especially, the original Commission comment to
proposed Govt. C. §825.5, which pointed out that the entity would have
the right to recover from the employee, on & showing of actual fraud,
corruption, or actual malice, amounts paid by the entity on a judgment
based on that employee's conduct "even in those cases where the public
employee would have been immune from liability had he been sued
directly”. Ibid. at 847.)

The only difficulty with the interpretation outlined above is that
it is based on inference and argument from legislative history, and not
on express language in the Act. To be sure, the general rule that the
liability of 3 public entity is subject to Pany immunity of the public
entity provided by statute" is, itself, qualified by the introductory
clause which limits its application when “otherwise provided by statute",
Govts Cs §8L5(b)« The general rule that a public entity has the
benefit of immunities of employees (Govt. C. §315.2(b) ) is likewise
qualified by the words, "Except as otherwise provided by statute',

But, is it entirely clear that the indemnification proviﬁions are
statutes that "otherwise provide” ? Could it not be argued that since
the indemnification sections relate to rights and duties between public
entities and their employees, while the other liability and idmunity
provisions are concerned with rights and duties between third persons
and public entities or public personnel, there is no necessary inconsis-
tency ? If so, the immunities could be given full effect as modifying
the indemnification provisions, under the general rule that immunities
prevall over liasbilities,

To avoid any interpretation along these lines, the new section set
out above is here proposed. By limiting its effect to the two named
sections and to EEEEIE explicit statutory modifiFations, it clearly pre-

B

cluggs giving any effect to Veh, C» 317002 even if it is not répealed,
=154




§830. As used in this chapter!

(a)} "Dangercus condition” means a condition of property that creates a
substantial (as distinguished from a minor, trivial or insignificant) risk of
injury when such property or adjacent property is used with due care in a
manney in which it is reasonably foreseeable that it will be used.

(b) "Protect against™ includes repairing, remedying or correcting a
dangerous condition, providing safeguards against a dangerous condition, or
warning of a dangerous condition.

(c) "Property of a public entity™ and "public property" mean real or
personal property owned or controlled by the qulic entity, but do not includ
easements, encroachments and other property that are located on the property
of the public entity but are not owned or controlled by the public entity.

(d) "Unimproved property’ means 4 physically identifiable area of land

or water, or both,being held in its natural condition without structural or

other artificial improvements or chanses except for the limited purposes of

access, conservation, -fire protection, or prudent management .

Comment : Sections 831.2 and 831f6, both of which are in this chapter,
provide immunities for conditions of "unimproved" public property. The
need for a definition of this term stems from two difficulties: (1) What
standards are to be employed to determine whether property is "unimproved®
or not ? Would a fire trail running through a forest deprive the forest
itself of the status of being "unimproved" ? How about the planting of trees
in a burned-over area, to prevent runoff and erosion ? Or the periodic
thinning of.underb:psh to promote growth in & redwood grove 7 (2} Is the
lmmunity for unimproved property tied to an area-wide reference point, or to
the improved or unimproved status of the particular condition that caused the

injury ? For example, if the city park is clearly Vimproved"”, is there still
immunity for the falling limb from the "naturally” decayed tree standing in its

unimproved condition ? The amendment tries to answer both problems.
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§830.4. A condition is not a dangerous condition within the
meaning of this chapter merely solely because of the failuxe to
provide wepulasesy official traffic control signals as described in

Section 445 of the Vehicle Code, stop signs as described in Section

21400 of the Vehicle Code, yield right-of-way signs as described in

Section 21402 of the Vehicle Code, e» speed restriction signsy‘as des-

c¢ribed by ig'SeCtion 21403 of the Vehicle Code, or distinctive roadway

markings as described in Section 21460 of the Vehicle Code.

Comment: This section and §330.8, when read together, pose certain
difficult problems of interpretation as originally drafted. Tor example,
this section refers to “regulatory traffic control signals", while
§830.8 refers to "traffic or warning signals®. The Vehicle Code,
however, does not employ precisely this termiﬁnlogy;.in fect, an official
traffic control device is defined therein as "aﬁy sign, signal, marking
or ﬁevice + « « for the purpose of regulatigs; warning or guiding
traffic*. Veh. C. §440. (Emphasis supplied.) Thus, under the present
wording, it is difficult to identify exactly what signs or signals are
meanty and to distinguish them clearly from the ones referred to in |
§830.8. The original intent that these two sections refer to different
signs, signals an& markings is, however, quite clear. See Commissioﬁ's

Recommendation, p. 851.

The wording of the proposed amendment uses the exact terminology
of the Vehicle Code, and keys each descriptive phrase to the appropriate
Vehicle Code section. These changes, together with conforming changes

in §830.8, should eliminate any amBiguity-
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§830.8. Neither a public entity nor a public emplovee is liable
under this chapter for an injury caused by the failure to provide twaffie

@¥ Warriémg signals, signs, markings or other official traffic control

Section
devices (other than those referred to in 7830,&) desgigned or intended

to warn or guide traffic, as authorized by desesibed im the Vehicle Code.

Nothing in this section exonerates a public entity or public employee
from liability for injury proximately caused by such failure if a signal,
sign, marking or device (other than one deseribed - referred to in
Section 330.4) was necessary to warn of & dangerous condition which
endangered the safe movement of traffic and which would not be reasonably
apparent to, and would not have been anticipated by, & person exercising

due care.

Comment : This proposed amendment is intended to clarify the
relatioﬁship between this section and §830.4. See the Comment under
proposed amended §830.4. The phrase, "to warn or guide traffic”, is
adapted from Vehicle Code §§21350 and 21331, which authorize the placing
and meintenance by the Division of Highways and local authorities, respec-
tively, of "such appropriate signs, signals or other traffic control
devices . . . to warn or guide traffic"s The exclusion of the devices

“referred to” (a term believed more accurate than “described in") in
Section 330.4 is consistent with the original intent.

The principal types of traffic control devices within the purview
of this section (excluding those mentioned in §830.4, of course) are:
detour signs (Veh. C. §21363), equestrian crossing signs (Veh. C. §21805),
livestock crossing signs (Veh. C. §21364), open livestock range warning
signs {Veh. C. §21365), pedestrian crossing prohibition signs (Veh. C.
§21361); railroad warning approach signs (Veh. C. §§21362, 21404); road

work warning signs (Veh. C. §21403); school crosswalk warning signals and
signs (Veh. C. §§21367, 21368); and school warning signs (Veh. C. §22352(b).
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§331. Meither a public entity nor a public employee is liable for
an injury caused by the effect on the use of streets, amd highways,

alleys, sidewalks or other public ways of weather conditions as such.

Nothinz in this section exonerates a public entity or public employee
from liability for injury proximately caused by such effect if it would
not be reasonably apparent to, and would not be anticipated by, a person
- exercising due care. For the purpose of this section, the effect on

the use of streets, amd highways, alleys, sidewalks or other public

ways of weather conditions includes the effect of fog, wind, rain, flood,

ice or snow but does not include physical damege to or deterioration of

streets, amd highways, alleys, sidewalks or other public ways resulting

from weather conditions.

Comment: This is a clarifying amendment. The words, "streets"
and "hiéhways", as defined in the Vehicle Code, include alleys and
sidewalks. See Veh. C. §§360 (defining "highway), 590 (defining "street"),
and 555 (defining "sidewﬁlk“). But the Vehicle Code definitions are
not directly applicable to §331. Thus, although it is probable that
the present section would be construed to include sidewalks and alleys

(see Bertoliozzi v Progressive Concrete Co- (1549) 95 Cal. App.2d 332,

212 P.2d 910), the court might conceivably find an intent to limit the
section to weather conditioms that affect vehicular traffic. This intent
might be derived from the fact that the Law Revision Commission's

ecommendation, p. 824, appears to discuss this section only with respect

to “drivers“rand "motorists” on the highways, and mekes no reference to
pedestrians at all. Under the general rule of interpretaticn advanced
in Muskopf (that where nezligence exists, liability is the yule and
immunity the exception), such a narrow interpretation is not impossible.

The proposed amendment is thus designed to forestall unnecessary litigation.




§831.2. Neither a public entity nor a public employee is liable
for an injury caused by a natural condition of any unimproved public
property, including but not limited to any natural condition of any

unimproved lake, stream, bay, river or beach.

Comment: As originally worded, this section might be construed
as regarding every lake, stream, bay, flver or beach as being unim-
proved as a matter_qf law, go that the only issue asrto the application
of the immunity would be whether the dangerous condition was a "natural"
one. Obviously, many such places are improved by dredging, filling in
with imported sand, anchoring of diving platforms, construction of
piers for boats, etcs The adjective, "unimproved"”, thus eliminates any
question as to the necessity of proof as to the status of recreationsl
water areas as improved or unimproved. Compare the proposed definition

of "unimproved® in §830(d).
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§831.8. (a) Subject to subdivisions (c) and (d), neither a public
entitf.nur a public eﬁp!oyee is liable under this chapter for an injury
caused by the condition of a reservoir if at the time of the injury the
person injured was using the property for any purpose other than that for
which the public entity intended or permitted the property to be used.

(b) Subject to subdivisions {c) and (d), neither an irrigation

district organized pursuant to Divigion 11 (commencing with Section

20500) of the Water Code nor an employee thereof nor the State nor a

state employee is liable under this chapter for an injury caused by the
cdndition of a canals, conduits or drains used for the collection,
distribution or discharge of water if at the time of the injury the
person injured was using the property for any purpose other than that
for which the district or State intended gg permitted it to be used.

(¢) (no change from present text] . . .

{d) [no change from present text] . .

Comment : These proposed amendments are intended to clarify §831;8.
The meaning of the term, "irrigation district", as it appears in the
present text is not entirely clear, for some types of districts that
engage in irrigation functions are organized under other stetutes than
the Irrigation District Law, and ha#e other official names (e-g;, Califof—
nia Water Districts; County Waterworks Districts; etc;); Reference to
Division 11 of the Water Code eliminates any ambiguity on this point;

The word, 'distribution”, in the present text, seems to suggest that
only water conduits carrying water to users are within the scope of
§831.8(b); yet the term, "drains®, appears to contemplate chahnels used
to collect surplus or flood waters and‘convey them to points of discharge
as well. This latter meaning is made clear by the added words.

The words, "or permitted”, are inserted in (b) to conform to their
use in (&8). No rational reason is known for the difference now existing.
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§835. Except as provided by statute, a public entity is liable for
injury caused by a dangerous condition of its property if the plaintiff
establishes that the property was in a danserous condition at the time
of the injury, that the injury was proximately caused by the dangerous
condition, thet the demgeveus eenditien eveated a ¥easerably fovesuaable

¥ipk of the himd of iRjury whieh was ineuwsed injury occurred in a way

which was reasonably foreseeable as 8 consequence of the dangerous

condition of the property, and that ejither:

(a} A negligent or wrongful act or omission of an employee of the
public entity within the scope of his employment created the dangerous
condition; or

(b) The public entity had actual or constructive notice of the
dangerous condition under Section 835.2 a sufficient time prior to the

injury to have taken measures to protect ageinst the dangerous condition,

Comment: The words of this section, as originally enacted, do not
make entirely clear what is meant by “kind of injury". On their surface,
these words appear to refer to the nature of the interest invaded - i.e.,
was it reasonably foreseeable that the condition would cause death,
personal injury, property damage, or some other actionable invasion of
an interest in “person, reputation, character, feelings or estate®.

See Govt. C. §810.8, defining "injury”. But this view is not reflected
in the official comment under §835, which intimates that a motorist
might recover for injury caused by a chuckhole in a road while an
airplane pilot might mot, "for it is reasomably foreseeable that motor-
ists will be injured by such a defect, but it is highly unlikely that
airplanes will encounter the hazard." Sen. J., April 24, 1963, p. 1892.
Thus, foreseeability was intended to refer to the way the injury happens
vather than the kind of interest whichrwas adversely affected.
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§835.1. Sections 818.2, 820.2 and 821 of the Government Code do

not limit or preclude liability pursuant to this article.

Gomment: This section, which is entirely new, is intended to make
clear the inapplicability of the discretionary immunity and the
- immunity for failure to enforce the law to public entity liability for
dangerous property conditions. It is believed that this result is in
accord with the original legislative intent, but that it should be made
express rather than left to judicial interpretation.

Ordinarily, as the official comment under §815 pointed out (Sen. J.,
April 24, 1963, p. 1887), *the immunity provisions will . . . prevail
over all sections imposing liability"“. But §815 so provides only
"except as otherwise provided by statute”. How does one know wvhen a
liability provision does "otherwise provide” ? The answer given by the
official comment to §815 was: "Where the sections imposing liability or
granting an immunity do not fall into this general pattern [i.e., im-
munity prevailing over tiability], the sections themselves make this
clear." 1Ibid.

Unfortunately, Section 835 does not make this clear, except by a
process of liberal interpretation assisted by the legislative history.
Section 835 begins with the words, "Except as provided by statute", and
thus appears, when taken literally, to be directly subject to existing
statutory immﬁnities, including the discretionary immunity and the im-
munity for failure to enforce the law. But manifestly, to apply these two
immunities in dangerous condition cases would eliminate most of the lia-
bility in those cases- for the basis of dangerous condition liability is
ordinarily either a discretiocnary act or omission or a failure to enforce
the law {(i.e., building codes, safety orders, etc.). The nonapplicability

of these two immunities should thus be made express to eliminate doubts.
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Civil Code

§846. An owner of any estate in real property owes no duty of care
to keep the premises safe for entry or use by others for taking of fish
and game, camping, water sports, hiiing or sightseeing, or to give any
warning of hazardous conditions, uses of, structures, or activities on
such premises to persons entering for such purpcses, except as provided
in this secticen.

An ovmer of any estate in real property who gives permission to
another to take fish and game, camp, hike or sightsee upon the premises

does not thereby {a) extend any assurance that the premises are safe for

 such purpose, or (b) constitute the person to whom permission has been

granted the legal status of an invitee or licensee to whom a duty of care
is owed, or {¢) assume responsibility for or incur liability for any injury
to person or property caused by any act of such person to whom permission
has been garnted except as provided in this section.

This section does not limit the liability which otherwise exists
(8) for willful or maelicious failure to guard or warn against a dangerous
condition, use, structure or activity; or (b) for injury suffered in any
case where permission to take fish and game, camp, hike, or sightsee was
gréﬁ%%%i%%gggjggﬁgﬁﬁiia%?%g,t?% any, paid to the said landowner by the
State; or (c) to any persons who are expressly invited rather than perely

permitted to come upon the premises by the landowner; or (d) for an

injury for which a public entity or public employee is liable puréuant

to statute, inciuding Part 2 {commencing with Section 814) of Division

3.5 of the Government Code,

Nothing in this section creates a duty of care or ground of liability

for injury to person or preoperty.
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Comment: Section 546 was added to the Civil Code by Chapter 1759
of the Statutes of 1973, and, being a later enacted statute than the
Tort Claims Act {Chapter 1581) might be ta%en to limit the effect of
the latter measure. General statutory provisions relating to tort
liability have, in.therabsence of countervailing indications of legis-

lative intent or public policy, been held applicable to public entities.

See Flournoy v State of California (1952) 57 Cal.2d 499 (wrongful death
statute held #pﬁlicable ﬁd State, although statuée only refers to lia-
Sility of "person™ causing the death)}. It i{s believed that persuasive
arguments can be advanced that C.C. §846 should not be construed as a
limitation on the Tort Claims Act, especially in view of the gross in-
consistency between §846 and the dangeroug condition provisions of

the Acts One commentator on the Act has already taken this position.

Van Alstyne, California Governmental Tort Liability §6.43 (19¢4). To
avoid any doubt, §845 should be amended to make clear that it does not

affect statutory liabilities of public entities or public employees.
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Code of Civil Procedure

- §1095. If judgment be given for the applicant, he may recover
the damages which he has sustained, as found by the jury, or as may be
determined by the court or referee, upon a reference to be or&ered,
together with costs; and for such damages and costs an execution may
issue, and a peremptory mandate must also be awarded without delay;
provided, however, that in all cases where the respondent is an officer
of a public entity, all damages and costs, or either, which may be
recovered or awdeded, shall be recovered and awarded against the public
enﬁity represented by such public officer and not against such officer
so appearing in said proceeding, and the same shall be a proper claim
against the public entity for which such officer shall have appeared,
and shall be paid as other claims against the public entity are paid;
but in all such cases, the court shall first determine that the officer
appeared dnd made defense in such proceeding in good faith. Recovery

or award of damages pursuant to this section is not limited or precluded

by the provisions of Part 2 (commencing with Section 814) of Division

3.6 of the Government Code, except that punitive or exemplary damages

may not be recovered or awdrded against the public entity. The

presentation of a claim against the public entity pursuant to Part 3

(commencing with Section 300) of Division 3+6 of the Government Code

is not 8 pferequisite to recovery or award of damages purxsuant to this

section. For the pufpose of this section, "public entity" includes the
State, a county, city, district or other public agency or public corpora-
tions For the purpose of this section, "officer” includes officex, agent

or employee.




Comment: Section Bl4 of the Covernment Code declares that the
substantive liability and immunity provisions of the Tort Claims Act.
do not affect '"the right to obtain relief other than money or damages
against a public entity or public employee.” The Senate Judiciary
Committee Comment {Sen. J., April 24, 1963, p. 1885) indicates that
this ;ection was designed to preserve actions for "specific or pre-
ventative relief” and only preclude “tort actions for damages", where
the Tort Claims Act provides an immunity.

In line with this policy, C.C.P. §1095 should be clarified to
indicate that the immunities in the Tort Claims Act do not restrict
the right to recover incidental damages in a mandamus pruceedihg- This
will not frustrate the policy underlying the digcretionary immunity
rule (see Govt. C §820.2), because mandamus is not available to compel
official discretion to be exercised in a particular manner. See, ceg»,

Jenkins v Knight (1955) 46 Cal.2d 220. But it will tend to carry out

the policy of Covt. C. §815.6 (liability for breach of mandatory duty)
when & tort action based on §815.6 cannot be maintained. Cf. Govt C §815-2(b)
Section 1095 should also be clarified to indicate that the claims
presentation procedures do not apply. It is probable that this result
would obtain under the Act as it now reads, for a mandate proceeding
would probably not be regarded as a "suit for money or damages’ within
the meaning of Govt. C. §945.4, even though incidental monetary relief
was sought. The point is, however, not entirely clear, and the necessity
for litigation may be removed by appropriate amendment. The need for
presentation of a claim in mandamus cases is, at best, minimal, for
mandate ordinarily will not issue unless there has been a prior demand
for performance, and refusal by the officer; hence, ample notice will

usually have been secured by these alternative channels.
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Part 1. Short Title and Definitions

§ 809, This divieion shall be known and may be cited as the

Governmental Tort Liability Act.

Camment: A short title will be very helpful in referring to

the govermmental tort liability statute,
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§B2d. (a) Ixcept as otherwise provided by statute (including

Section 820.2 and Section 820.8), 2 public employee is liable for

injury caused by his act or omission to the same extent as a private
person.

(b) The liability of a public employee estzblished by
this part (commencing with Section §14) is subject to any defenses
that would be available te the public employee if he were a private

person.

Comment: A difficult problem of interpretation arises from
the fact that both §520 and §320.2 begin with the phrase, "Except
as otherwise provided by statute”. Obviously both sections cannot
be exceptions to each other. This problem was solved as to §820.2
by making e:press reference thereto in §820, thus making clear that
the liability declared in §820 is limited by the immunity in §520.2.
The same interpretative difficulty relates to §820.8, which alsc
commences with the phrase, "Except as otherwise provided by statute™.
This amendment is thus based on the same solution adopted as to

§820.24 and will make it clear that §520.3 is an exception to §3820.
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821. A public employee is not liable for an injury caused by
his adoption of or fallure to adopt an enactment or by his fallure

to enforce am anastmeRs any law.

Cammen;: This amendment conforms §821 to the language of
§818.2. The words, “any law®, as found in §818.2 were inserted
by the Senate (Sen. J., Feb. 26, 1963, p. 518) to broaden the
entity's immunity to include fajlure to enforce decisional law.

The employee’s immunity should have 1ike scope.




(=)
§325. / Except as provided in subdivision (b), a public entity shall

pdy any juugaent, or any compromise or sgettiement to which the public
entity has agreed, based on a2 claim roainst an emplovee or former employee
of the public entity for an injury arising out of an act or omisslion
allegedly occurring within the scope of his employment if (1) not more
than 10 days after service upon him of the complaint, counterclaim, cross-
complaint or other pleading based an the claim, the employee or former
employee presented a written notice to the public entity, substantially

in the manner provided in Sections 915 and 915,2, requesting the public
entity to provide for the defense of the action or proceeding; or (2) the
public entity provided for the defense of the action or proceeding.

(b) If the public entity provided for the defense of the action or
proceeding pursuant to an agreement with the employee or former employee
reserving the rights of the public entity not to pay the judgment, com-
promise or settlement until it is established that the injury arose oyt
of an act or omission occurring within the scope of his employment as an
employee of the public entity, the public entity shall pay the judgment,
compromise or settlement only if the fact that the injury arose out of
an act or omission occurring in the scope of employment of the employee
or former employee as an employee of the public entity (1) was established
in the action or proceeding against the employee or former employee, or
{2) is established by the claimant to the satisfaction of the board (as
defined in Section 940.2), or (3) is established in an action or proceeding
by the claimant against the public entity.

{c) The presentation of a claim pursuant to Part 3 {commencing with
Section 900) of Division 3,6 of the Government Code is not a prerequisite
to enforcement of the liability of a public entity under this section to
pay a judgment, compromise or settlement.

(d) Nothing in this section authorizes a public entity to pay such

part of a claim or judgment as is for punitive or exemplary damages,

wlim




Comment: This is a complete recasting of §825. 7Tt is designed to
eliminate certain ambiguities, alter key language to correspond more
closely to §§995 -~ 99%.0 (defense of public employees), and make a few
desirable substantive changes.

Subdivision (a) is based on the first paragraph of present §825,
and the first clause of its second paragraph. The reference to cross-
action pleadings corresponds to §9°5. The inclusion of procedural
proviasions for requesting & defense eliminates a hiatus in existing law.
The time for presenting the regquest has been changed from not less than
10 days before the trial to not more than 10 days after sexvice of the
pleading which asserts the claim in question. If the entity is to be
charged with the duty of paying the judgment, it should have an oppor-
tunity to draft the pleedings, undertake discovery proceedings, engage
in negotiations for settlament at an early date, conduct the pretrial
conference {if any), and make appropriate pretrial motions. To obtain
the request only a few days before the trial date would often be too
late for the entity, if it determines to defend, to protect its interests
adequately.

Subdivision (b) is based on the second paragraph of existing §825.
It attempts to eliminate the uncertainty which pregently exists as to
how the requisite fact of scope of employment is to be Yestablished?®
.when the defense is under & reservation of rights. Since the entity
conducted the defense, it is believed appropriate to hold it bound by
the determination of the issue if made in that action. (The issue of
the employee’s scope of employment may, of course, be relevant and
material even though the action is solely against the employee. This
will ordinarily be the case in dangerous condition actions. See Govt,
€. §340. And in medical malpractice actions involving prisoners or

mental inmates. See Govt., C. §§3844.5, 854,8,) But if there was no
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determination of the issue.in that action, the claimant should have

an opportunity to convince the soverning boerd (ox State Bosrd of Controi)

that the requisite fact existed, without tne necessity for instituting

an action against the entity. This is the purpose of subdivision {b)(z){

In extreme cases, of course, an action may become necessary. See (b)(3).
ubdivision (¢) eliminates uncertainty under the existing law as to

whether the entity's liability to pay a judgment, settlement or compromise

under this section is conditioned on prior presentation of a claim.

Since the entity either defended the action for the employee, or agreed

to & compromise or settlement of the claim, it already had adegqiate

notice to satisfy the policy of the claim procedure. Thus, the presen-

tation of a further ciaim would serve no useful purpose, and is here

expressly eliminated.

Subdivision (d) is based on the last paragroph of present §825.
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§025.2, (2) OSubject to subdivisions (%) 2" o), iFf an erployec or
former employee of a public entity pays any claim or judgment against him,
or any portion thereof, that the nublic entity ‘= required to pay under
Section 825, he is entitled to recover the amount of such payment from
the public entity.

(b} If the publie¢ entity did not eenduct provide for his defense
against the action or claim, o¥ if the publie enkity eondusted gush
dafense pu¥suant te AR ag¥eement with Rim woservimg tha righks of the
publie entiby agairst kim; an employee or former zaployee of a public
entity may recover from the public entity under subdivision (a) only if
he estabiishes tie fact that the act or omission upon which the claim or.
judament is based oceurred within the scope of his employwent as an

employee of the public entity (1) is established by the employee or

former emploves to the gatisfaction of the board {as defineg in Section

he did not act or fail to.

240.2) and the board is furtler sstisfied that

gct because of actuzl fraud, corruption or actual melice; or (2) is es-

tablished by the ennloyee or former employze in an action or proceeding

amainst the public entity, and the public entity fails to estallish that

ke acted or failed to act because of actual €raud, corruption or actua?
malice.

(e) If the public entity provided for his defense against the actlon

or claim pursuant to an agreement with him reserving the rights of the

public entity against him, an employee or former employee of a public

entity may recover from the public entity under subdivision {a) only'if

the fact that the act or omission upon which the claim ox judgment is

hased occurred within the scope of his employment as an employee of the

public encity (1) was establisbed in the action or proceeding against the

employee or former employee, or (2) is established by the employee or
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former e —lovee to the satisfaction of .he Yoard {rs deiined in Section

940.2), or (3) is established by the employee or former employee in an

action or proceeding against the public entity; provided, however, that

the employee or former employee may recover under this subdivision (c)

only if the board is satisfied that he did not act or feil to act

because of actual fraud, corruption or actual malice, or, if an action

or »rocesding is brought azaingt the public entity, only if the public

entity fails to establish therein that he acted or failed to act because

of actual fraud, corruption or actual malice.

(d) The presentation of a claim pursuant to Part 3 (commencing

with Section 900) of Division 3«6 of the Government Code is not a pre-

requisite to enforcement of the ligbility of 2 public entity under this

section to pay a judament, compromise or settlement.

Comment: Section 0$25.2 is here recast to conform to the changes
recormmended in Section 325. The purpose of the changes, as in the case
of Jection 025, is to separate into d{fferent subdivisions the somewhat
different provisions relating to the entity's duty‘of indemnification
wvhere it has provided a defense under & reservetion of richts, from
the provisions that apply when there ucs ‘een no defense provided or
an unconditional defense. In addition, the sugcested languase has been
so written a2s to make it cleer thet the duty of indemnification need not
be the subject of an ac-ion amainst the entity, proviced the board is
satisfied that the factuzl requisites are present. TFinally, as in
Section 525, zny contention that a claim must be presented in{order to
enforce the entity's duty of indemnification is eliminated by eipress

provision in subdivision (d).
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§025.¢. (a) If a public entity pays any claimﬁor judsment, or any
portion thereof, either against itself orxr aczius: an employee or former
employee of the public entity, for zn injurry crising out of an act or
omission of the employee or former employez of the public entity, the
public entity may recover from the emplovee or former employee the
amount of such payment if he acted or failed to act because of actual
fraud, corruption or actual mzlice. Except zas providéd in subdivigion (b),
a public entity may not recover any payments made upon & judgment or
claim against an enployee or former employee if the public entity con-
ducted his defense against the action or claim.

{b) If a public entity pays any claim or judgment, or any portion
thereof, against an employee or former employee of the public entity
for an injury arising ocut of his act or omission, and if the public
entity conducted his defense against the clzim or action pursuant to an
agreement with him reserving the rights of the public entity against him,
the public entity may recover the zmount of such payment from him unless

he estzblishes, or it was previously established in an actién -against him .

or aralnst the oublic eatity,
/ that the act or omission upon which the claim or judgment is based

occurred within the scope of his employment as an employee of the public
entity and the public entity fails to establish that he acted or failed

to act because of actual fraud, corruption or actual malice.

Comment: This amendment, which conforms §825.06 to the proposed
anended versions of §§325 and 825.2, in effect makes the determination
of scope of employment, if made in the action against the employee, con-
clusive upon the public entity. 3Since the entity provided the defense in
that action, it siould not have a second opportunity to litigate the
isgue. Similarly, if the determination was made in an action against the

entity (such &8s an action by the claimant to enforce the entity's duty
under §825(b)(3) ), it should also collaterally estop the entity.

-Om




S

§325.8. The provigions of this article prevail over any immunity

of 2 public entity or publis employee, except as otherwise provided

in Secticns 344.6(d} and 854.8(d).2§ the Government Code or in any

other statute hereafter enacted which expressly denies, limits or

conditions the liabilities or duties provided in this article.

Comment: It seems reasonably clesr, from the general pattern and
Framework of the Tort Claims Act of 1983, that the indemnification
provisions of §§825 - 825.5 were intended to be applied without regard
for specifie immunities that might protect public entities and public
employees from direct liability. In other words, the fact that the
entity might be immune frem direct liability would not preclude its
duty to indemnify an employee who wes held liable (esg., employee held
liable for wilful wisconduct in transporting injured person from scene
of fire, under Govt. {. §850.8, although public entity is totally
immune from direct liability in such cases). Conversely, the fact that
the employee might be immune from direct personal liability would not
prevent the entity from enforeinms his duty, where actual fraud, eorrup-
tion or actval malice is shown, to reimburse the entity after it had
been held liable and had satisfied the judgment (e.g., in a dangerous
condition case, where employee liability is more restricted than
entity liability). Sections 844.G{(d) and 854.8(d), which make the duty
of indemnificztion optional in cases of injuries to prisconers and mental
patients, are consistent with this interpretation; for in the absence of
these provisions, indemnification would {under the suggested interpre-
tation) have been mandatory. Other indications that the Commission's

intent was substontially as outlined above appear in its Recommendation,
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pre 817 and 347, (Sco, cspecinlly, the coiginel Juraisslon comment to
proposed Govt. C. §825.C, which pointed out that the entity would have
the right to recover from the employee, on a showing of actual fraud,
corruption, or actual malice, amounts paid by the entity on a judgment
based on that employee's conduct “even in those cases where the public
employee would have been immune from liability had he been sued
directly®. 1bid. at 847.)

The only difficulty with the interpretation outlined above is that
it is based on inference and argument from legislative history, and not
on express language in the 4ct. To be sure, the general rule that the
liability of a public entity is subject to "any immunity of the public
entity provided by statute" is, itself, qualified by the introductory
clauge which limits its application when ¥otherwise provided by statute".
Govt. Cs §815(b). The general rule that a public entity has the
benefit of immunities of employees {Govt. C. §815.2(b} ) is likewise
qualified by the words, "Except as otherwise provided by statute¥.

But, is it entirely clesr that the indemnification provisions are
statutes that “otherwise provide® ? Could it not be argued that since
the indemnification sections relate to rights and duties between public
entities and their employees, while the other liability and immunity
provisions are concerned with rights and duties between third persons
and public entitias or public personnel, there is no necessary inconsis-
tency 7 1If so, the immunities could be given full effect as modifying
the indemnification provisions, under the general rule that immunities
prevail over liabilities. '

To avoid any interpretation along these lines, the new section set
out above is here proposed. By limiting its effect to the two named
sections and to future explicit statutory modifications, it clearly pre-
cludes giving any effect to Veh. . §17002 even if it is not repealed.
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§830.4. A condition is not a dangerous cenditior within “ba
meaning of this chapter rarelw solelz because of the failure to
provide wepulastewy official traffic control signels as described in

Section 445 of the Vehicle Code, stop signs as described in Section

21403 of the Vehicle Code, yield right-of-way signs as described in

Section 21402 of the Vehicle Code, wz speed restriction signsy ‘as des-

éribed by in Section 21403 of the Vehicle Code, or distinctive roadway

markings as described in Section 21460 of the Vehicle Code.

Comment : This section and §330.8, when read together, pose certain
difficult problems of interpretation as originally drafted. For example,
this section refers to “regulatory traffic control signals"™, while
§830.8 refers to "tyrafffec or warning signals®. The Vehicle Code,
however, does not employ precisely thig terminology; in feet, an official
traffic control device is defined therein as “any sign, signal, marking

or device . . « for the purpose of resulating, warning or guiding

traffic'. Veh. C. §440. (Emphasis supplied.) Thus, under the present
wording, it is difficult to identify exactly what signa or zignals are
meant, and to distinguish them clearly from the ones referred to in
§830.8. The original intent that these two sg@ctions refer to different
8igns, signals and markings is, however, quite clear. See Commission's

Recommendation, p. B51.

The wording of the proposed amendment uses the exact terminology
of the Vehicle Code, and keys each descriptive phrase to the appropriate
Vehicle Code section. These changes, together with conforming changes

in §830.8, should eliminate any ambiguity.
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§830.8. Neither a public entity nor a public employee is liable
under this chapter for an injury caused by the failure to provide twaff:ia

P¥ warRbas sicnals, sisns, markings or other official traffic control

Section
devices {other than those referred to in 7830-4) designed or iptended

Lo warn or puide traffie, ag authorized by desesibed im the Vehicle Code.

Nothing in this section exonerates a public entity or public employee
from liability for injury proximately caused by such failure if a signal,
sign, marking or device (other than one desaribed - rTeferred to in

- Section $30.4) was necessary to warn of a danserous condition which
endangered the safe movement of traffic and which would not be reasonably
appzrent to, and would not have been anticipated by, a person exercising

due care.

Comment: This proposed amendment is intended to clarify the
relationship between this section and §830.4. See the Comment under
provosed amended §830.4. The phrase, "to warn or gulde traffich, is
adapted from Vehicle Code §§21350 and 21351, which authorize the placing
and mzintenance by the Division of ilighways and local authorities, respec-
tively, of “such sppropriate signs, signals or other traffic control
devices « . . to warn or guide traffie™. The exclusion of the devices

“referred to” (a term believed more accurate than “described in") in
Section 33C0.4 is consistent with the original intent.

The principal types of traffic control devices within the purview
of this section {excluding those mentioned in §830.4, of course) are:
detour signs (Veh. C. §21363), equestrian crossing signs (Veh. C. §21805),
livestock crossing signs (Veh. C. §21304), open livestock rang; warning
signs {Veh. C. §21365), pedestrian crossing prohibition signs {Veh. Ce
§21361); railroad warning approach signs (Veh. C. §§21362, 21404); road

wor': warning signs (Veia. C. §21433); school crosswalk warning signals and
signs (Veh. C. §§21367, 21360); and school warniny signs (Veh. C. §223532(b).
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§521. MNeither a public entity nor a public employee is liable for
an injury caused by the effect on the use ol streets, asd highways,

allevs, sidewailks or other nublic ways of weether conditions as such.

Nothing in thigc section exonerates a public entity or public employee
from liability for injury proximately caused by such effect if it would
not be reasonably apparent to, and would not be anticipeted by, a person
exercising duz care. For the purpose of this section, the effect on

the use of streets, and highways, alleys, sidew2lks or other public

ways of weather conditions includes the effect of fog, wind, rainm, flood,
ice or snow but does not include physical damage to or deterioration of

streets, ars highways, alleys, sidewaiks or other public ways resulting

from weather conditions.

Comment: This is a clarifying amendment. The words, “streets"
and “highways™, as defined in the Vehicle Code, include alleys and
sidewalks. See Veh. C. §§350 (defining “highwey™), 590 (defining "street'),
and 553 (defining "sidewal:¥). Dut the Vehicle Code definitions are
not directly applicable to §231. Thus, although it is probeble that
the present section would be construed to include sidewalks and alleys

{see Bertollozzi v Progressive Concrete Co. {1949) 95 Cal. App.2d 332,

212 P.2d 910), the court might conceivably find an intent to limit the
section to weather conditions that affect wvehicular traffic. This intent
might be derived from the fact that the Law Devision Commission's

lecommendation, ps 824, appezrs to discuss this section only with respect

to “drivers® and “motorists” on the hiphways, and ma“es no reference to
pedestrians at all. Under the seneral rule of interpretation advanced
in Huskopf (that where nezligence exists, liability 1s the rule and
immunity the exception), such a narrow interpretation is not impossible.

The proposed amendment is thus designed to forestall unnecessary litisation.
Ak




3 U3l.2. Heither a public entiiy nor a public employee is lisble for
an injury cauecd Ty g ratural conliticn of any wirproved public property
y-ineluding-but-ast-1iimited-te-any -raburat-acndition-of -any-iakey-sEroamy

bayy-giver-e¥-beseh . For the purposes of this section, "unimproved putlic

property” means sn area of land or water, or both, in its patursl condition,

but Goes not include any portion of such an ares upcn which structural

or other artificisl improvemente have been or are being constructed, except

- that changes for the limited purpose of conservetion of natural resources

do not alter the unimproved character of such property.

Comment: Section 831.2 provides immunity for conditions of "unimproved
public property." The definition of "unimproved public property" maskes it
clear that a fire trail or fire access road running through s forest is not
an "improvement"; it makes it clear that the planting of trees in a burned-
over area, to prevent runoff and erosion, is not an "improvement"; it makes
it clear that thinning of underbrush to promote growth in a redwood grove
is not an "improvement.” Nor is a communicetion line for the scle purpose
of fire protection an "improvement." = The definition also mskes it clear

that a large area in its netural condition is not "improved" merely because

an inprovement is constructed in a small porticon of the area; only the portion

of the area that i improved is taken oub from under the protection provided

by this section. On the other hand, when portions of such areas are "improved"

for recreational. purposes--by dredging, filling in with imperted sand, anchoring

of diving platfbrms, or constructing of plers for boats, or the like--only the
area so improved is taken out fram under the protection provided by this

section.

The definition alsc makes unnecessary the language vihich has been deleted

from Section 831.2.
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§631.C. (&) Subject to subdivisions (c) and (d), neither a public
entity ror a public employee is liable under this chapter for an injury
caused by the condition of a raservoir if at the time of the injury the
person injured wzs using the property for any purpose other than that for
which the public entity intended or permitted the property to be used.

(b) Subject to subdivisions (c) and (d), neither an irrigation.

district organized pursuant to Division 11 (commencing with Section

20500) of the !later Code nor an employee thereof nor the State nor a

state employee is liable under this chapter for an injury caused by the

condition of a canals, conduits or draiﬁs used for the collection,

distribution or discharse of water if at the time of the injury the

person injufed was using the property for any purpose other than that

for which the district or State intended or permitted- it to be used.
(¢) {no chance from present text] - « «

(d) [no change from present text] . «

Comment : These proposed amendments are intended to clarify §831.8.
The meaning of the term, "irrigation district®, as it appears in the
present text is not entirely clear, for some types of districts that
engage in irrigation functlons are organized under other statutes than
the Irrigation Distriet Law, and have other official names (e.g., Califor-
nia Water Districtsj County ‘Jaterworks Districts] etce)s Reference to
Division 11 of the Water Code eliminates any ambiguity on this point.

The word, "distribution”, in the present text, seems to suggest that
only water conduits carrying water to users are within the scope of
§331.8(b); yet the term, “drains“, appears to contemplate channels used
to collect surplus or flood waters and convey them to points of discharge
as well. This latter meaning is made clear by the added words.

The words, "'or permitted™, are inserted in (b) to conform to their
use in {a). No rational reason ig known for the difference now existing.
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§335- BEx:oph as nrovided by statute, a npublic entity is liahle for
injury caused by a dangerous condition of its property if the plaintiff
establishes that the property was in a& dangerous condition at the time
of the injury, that the injury was proximately caused by the dangerous

condition, that the damgewsus eenditien ereated & reasemably fereseeable

risk of tha hind of injury whieh was ineuwred injury occurred in & way -

which was reasonably foreseeable as a consequence gg the dangerous

condition of the property, and that either:

(a) A negligent or wrongful act or omission of an employee of the
public entity within the scope of his employment created the dangerous
condition; or

(b) The public entity had actual or constructive notice of the
dangerous condition under Section 835.2 a sufficient time prior to the

injury to have taken measures to protect against the dangerous condition.
ry

Comment: The words of this section, &s originally enacted, do not
make entirely clear what is meant by “%kind of injury". On their surface,
these words appear to refer to the nature of the interest invaded - i.es,
was it reasonably foreseeable that the condition would cause death,
personal injury, property damage, or some other actionable invasion of
an interest in ‘'person, reputation, character, feelings or estateis
See Govte C. §310.8, defining "injury”. But this view is not reflected
in the official comment under‘§835, which intimates that a motorist
might recover for injury caused by a chuckhole in a road while an
airplane pilot might not, "for it is reasonably foreseeable that motor-
ists will be injured by such a defect, but it is highly unlikely that
airplanes will encounter the hazard." 5Sen. J., 4pril 24, 1963, p. 1892
Thus, foreseeability was intended to refer to the way the injury happens

rather then the kind of interest which was adversely affected.
17~

-t




$835.1, Sections 518.2, £20.2 and 821 of the Government Code do

not limit or preclude liability pursuant to this article.

Comment ! This section, which is entirely new, is intended to make
clear the inepplicability of the discretionary immunity and the
immunity for failure to enforce the law to public entity liability for
dangerous property conditions. It is believed that this result is in
accord with the original legislatiwve intent, but that it should be made
express rather than left to judicial interpretation.

Ozdinarily, as the official comment under §815 pointed out {Sen. J.,
April 24, 19G3, p. 1887), the immunity provisions will . . « prevail
over all sections imposing liability'. But §315 so provides only
Yexcept as otherwise provided by statute™. FHow does one know when a
liability provision does "otherwise provide” ? The answer given by the
official comment to §8l5 was: "Jhere the sections imposing liability or
granting an immunity do not fall into this general pattern [1ses, im-
munity preveiling over liability), the sections themselves malke this
clear." Ibid.

Unfortunately, Section £35 does not make this clear, except by a
process of liberal interpretation assisted by the legislative history.
Section 835 bezins with the words, *Except as provided by statute®, and
thus appears, when taen literally, to be directly subject to existing
statutory immunities, including the discretionary immunity and the im-
munity for feilure to enforce the law. But manifestly, to apply these two
jmounities in dangerous condition cases would eliminate most of the lia-
bility in those cases -« for the basis of dangercus condition liability is
ordinarily either a discretionary act or omission or a failure to enforce
the law (i.e., building codes, safety orders, etc.). The nonapplicability

nf these two immunities shouwld thus be made express to eliminate doubts.
=18
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Civil Code

§846+ An couner of any estate in veal property cwes ao July of case
to keep the rremises safe for entry or use by others for taling of fish
and game, camping, water sports, hi:ing or sightseeing, or to give any
warning of hazardous conditions, uses of, structurss, or activities on
such premises to persons entering for such purposes, except as provided
in this section.

An owner of any estate in real property who gives permission to
another teo take fish and game, camp, hike or sightsee upon the premises
does not thereby (&) extend any assurance that the premises are safe for
such purpose, or (b) constitute the person to whom permission has been
granted the legal status of an invitee or licensee to whom a duty of care
is owed, or {c) assume responsibility for or incur liability for any injury
to person or property caused by any act of such person to whom permission
has bLeen zarnted except as provided in tiis section.

This section does not limit the liability which otherwise exists
(a) for willful or malicious failure to guard or warn agzinst a dangerous
condition, use, structure or activity; or (b) for injury suffered in any
case waere permission to take fish z2nd gzame, camp, kike, or sigltsee was
gréﬁ%%%l%%éﬁgiggﬁgigziaE?%%,t?% any, paid te the sa*d landowner by the
State; or (c} to any persons who are expressly invited rather than gerely
permitted to come upon the premises by the lzndowner; or (d) for an

injury for which 2z public entity or public employee is liable pursuant

Lo statute, including Part 2 (commencing with Section £14) of Division

3.5 of the Government Code.

Notiiing in this section creates a duty of care or ground of liability

for injury to person or property.

-19-




Comment: Section 545 was adced to the CJivil Code by Chapter 1759
of the Statutes of 1573, and, being o later enacted statute than the
Tort Claims Act (Chapter 1781) might be te:en to limit the effect of
the latter mecsure. Generzl statutorv provisions relatinz to tort
liability have, in the zbsence of countervailin; indications of lesig-
lative intent or public policy, been neld applicable to public entitles.

See Flournoy v State of California (19%2) 57 Cal.2d 499 {wrongful death

stctute held applicable to State, although statute only refers to lia-
bility of "persbn" causing the death). It is believed that persuasive
arpuments can be advanced that C.C. §346 should not be construed as a

limitation on the Tort Claims Act, especially in view of the gross in-
consistency between §845 and the dangerous condition provisions of

the 4ct. One commentator on the Act has already taken this position.

Van Alstyne, California Governmental Tort Liability §0.43 (19¢4). To

avoid eay doubt, §847 should be amended to make clear that it does not

affect statutory lisbilities of public entities or public enployees.
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Coda of (ivil Procedure

§1095. 1f judgment be given for the applicant, he may recover
the damages which he has sustatned, as found by the jury, or as may be
determined by the court or referce, upon a reference to be ordered,
together with costs: gnd for such damages and costs an execution may
isgue, and a peremptory mandate must also be awarded without delay;
provided, however, that in all cases where the respondent is an officer
of & public entity, all damages and costs, or either, which may be
recovered or awdrded, shtall be recovered and awarded against the public
entity rapresented by such public officer and not against such officer
s0 appearing in said proceeding, and the same shall be a proper claim
against the public entity for which such officer shall have appeared,
and shall be paid as other claims against the public entity are paid;
but in all such cases, the court shall first determine that the officer
appeared and made defense in such proceeding in good faith. Recovery

or awvard of damages pursuant to this section is not limited or precluded

by the provisions of Part 2 {commencing with Section 814) of Tivision

3.6 of the Government Code, except that punitive or exemplary damages

may not be recovered or awarded against the public entity. Tha

presentation of a claim against the public entity pursuant to Part 3

(commencing with Section 900) of Division 3.6 of the Government Code

is not 2 prerequisite to recovery or award of damages pursuant to this

section. For the purpose of this section, “public entity" includes the
State, a county, city, district or other public agency or public corpora-
tion. For the purpose of this section, "officer" includes officer, agent

or employee.
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Comment: Section 8l4 of the Government Code declares that the
substantive liability and immunity provisions of the Tort Claims Act
do not affect "the right to obtain relief other than money or damages
against a public entity or puvlic employee.’ The Senate Judiciary

Committee Comment (Sen. J., April 24, 1953, p. 1853) indicates that

“this section was designed to preserve actions for "specific or pre-

ventative relief® and only preclude *tort actions for dameges", where
the Tort Claims Act provides an immunity.

In line with this policy, C.C.P. §1095 should be clarified to
indicate that the lmmunities in the Tort Claims Act 4o not vestpict
the right to reﬁover incidental damages in a mandamus proceeding. This
will not frustrate the policy underlying the discretionary immunity
rule (see Govt. € §820.2), because mandamus is not available to compel
official discretion to be exercised in a particular manner. See, €.8.,

Jenkipgs v ¥night {195%) 406 Cal.2d 220. But it will tend tc carry out

the policy of Covt. C. §515.56 (liability for breech of mandatory duty)
when a tort action based on §815.¢ cannot be maintained. Cf, Govt C §815.2(b)
Section 1095 should also be clarified to indicate that the claims
presentation procedures do not apply. It is probable that this result
would obtain under the Act as it now reads, for a mandate proceeding
would probably not be regarded as a *suit for money or damages" within
the meaning of Govt. C. §945.4, even though incidental monetary relief
was sought. The point is, however, not entirely clear, and the necessity
for litigation may be removed by appropriate amendment. The need for
presentation of & claim in mandamus cases is, at best, minimal, for
mandate ordinarily will not issue unless there has been a prior demand
for performance, and refusal by the officer; hence, ample notice will

usually have been secured by these alternative channels.
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§844. As used in this chapter, “prisoner" includes an inmate
of a prison, jail or penal or correctional facility, except that

8 person within the jurisdiction of the juvenile court is a

'prigoner? only if he 1s an inmate pursuant to a previous adjudication,

— i —

whether final or pot, declaring him to be & ward of the juvenile court

under Section 602 of the Welfare and Institutions Code, or finding

under Section 707 of the Welfare and Institutions Code that he is

not a fit and proper subject to Eg dealt with under the provisions of

the juvenile couxt law.

Comment: In the light of the original official comment on the
unamended definition in this section, a person adjudicated as a ward of
the juvenile court, if an inmate, would be a “prisoner” subject to the
immunity provisions of §3844 - 846. The Comment, for example, stated
that a “ward of the juvenile court engaged in fire suppression would be
considered a érisnner as defined in this section”. Sen. J., April 24,
1963, p. 18923.

The juvenile court law, as revised im 1501, contemplates three

classes of minors to be dealt with under that law: (1) dependent,

 neglected or abandoned children, who are termed "dependent children

of the court" rather than “wards” (see Welf. & Inst. C» §600), (2)minors
whose conduct is likely to result in delinquency, and who for that reason
may be made wards of the court (ibid., §501), and (3) minors who have
committed criminal acts or have violated orders of the juvenile court
(ibid., §602). The rationale of the juvenile court law appedrs to

regard the first two categories as designed principally for protective
purposes and the third as primarily correctional or rehabilitative. The

definition of “prisoner’ should make it clear which of these classes of
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minors are to be treated as "prisoners’. The amendment here suggested
has been formulated in the belief that the immunities which flow from
classification as a “prisoner” are predicated chiefly on the rationale

of non-interference with the peculiar needs of penal custody, discipline
and control. That rationale would justify treating a suspect under
arrest as a prisoner, if he is an adult, even before trial and conviction.
But, in light of the fact that juvenile court proceedings are not criminal
proceedings (Welf. & Inst. C. §503) and the juvenile hall is not a penal
institution (Welf. & Inst. C. $851), it seems to follow that minors being
held as inmates of a "prison, jail or penal or correctional facility®
should not always be treated as "prisoners®. Conversely, some minors
guilty of criminal offenses, but being handled in juvenile court procee-
dings, probably should be regarded as ‘prisoners” under thfs rationale,

as the Judiciary Committee Comment indicates was the initial intent. The
amendment here proposed is intended to distinguish the former category
from the latter.

Zxcluded from the definition of "prisoner’ by the proposed amended
definition would be: (1) minors held in temporary custody before & deten-
tion hearing is held (Welf. & Inst. C. §§625, 628, 563); (2) minors under
observation in a county psychopathic hospital pending proceedings to deter-
mine whether they should be declared wards of the court (Welf. & Inst. C.
§705); (3) minors declared wards of the court under Section 601 who are
placed in a juvenile home, ranch, camp or forestry camp {Welf. & Inst. C.
§730); (4) dependent children and wards of the court committed to care of
a public agency (Welf. & Inst. C. §727); (5) wards and dependent children
temporarily detained pending execution of a court order (Welf. & Inst. C.
§737); (0) wards or dependent children under commitment to Department of
llental Hygiene for observation (Welf. & Inst. Cs §703); and (7) wards and

~ dependent children at Youth Authority diagnostic and treatment centers {528 .
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§845.6. Neither a public entity nor a public employee is liable for
injury proximately caused by the failure of the employee to furnish or
obtain medical care for a prisoner in his custody; but, except as other-
wise provided by Sections 844.6, 855.8 and 856, a public employee, and
the public entity where the employee is acting within the scope of his
employment, is liable if the employee knows or has reason to know that
the prisoner is in need of immediate medical care and he falls to take

reasonable action to summon such medical care. Nothing in this section

exonerates a public employee who is licensed, certificated or registered
in one of the healing arts under Riviaien 3 f{eemmeneing with Seetisn

5093 of the Dusiress and Prefessiens Gede any law of this state, or &

public employee who, although not so licensed, certificated or registered,

is engaged as a public employee in the lawful practice of one of the

healing arts, from liability for injury proximately caused by malpractice

or exonerates the public entity from liability for injury proximately

caused by such malpractice.

Comment: The insertion of the cross-reference to §344.6 clarifies
this section's relationship to §844.5, in.conféxrmity with the like
amendment to Section 045.4.

The change in the last sentence expands the scope of the public
employees who are referred to as potentially liable for medical mal-
practice to include all types of medical perscnnel, and net merely the
limited classes who are "licensed" under the Business & Professions
Code. This amendment is in conformity with the amendment to Section

844.6(d).
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§844.6. (a) Notwithstanding any other proviaions of law this part,
except as provided in sebdivisiens {k}y (e}; amrd {d4) af this section,
a public entity is not liable for:
(1) An injury proximately caused by any prisoner.
(2) An injury to any prisoner.

(b) Nothing in this section affects the liability of a public
entity under Article 1 (commencing with Section 1?000) of Chapter 1 of
Division 9 of the Vehicle Code.

(c) Nothing in this section prevents a person, other than a
prisoner, from recovering from the public entity for an injury resulting
from the dangerous condition of public property under Chapter 2 {commencing
with Section B30) of this part.

(d) Nothing in this section exonerates a public employee from
liability for injury proximately caused by his negligent or wrongful act or
omissions The public entity may but is not required to pay any judgment, come
promise or settlement, or may but is not required to indemnify any public em-
ployee, in any case where the public entity is immune from liability undex
this section; except that the public entity shall pay, as provided in Article
4 (commencing with Section 825) of Chapter 1 of this part, any judgment based

on a claim against a public employee who is licensed, certificated or regis-

tered in one of the healing arts under Divisiea 2 {commeneing with Seekien

528} sf the Pusiness ard Professiens Cede any law of this state, or against

a public employee who, although not s0 licensed, certificated or registered,

is engaged as a public employee in the lawful practice of one of the healing

arts, for malpractice arising from an act or omission in the scope of his
employment, and shall pay any compromise or settlement of a claim or action
based on such malpractice to which the public entity has agreed.

(e) Nothing in this section prevents or limits the application

to this section of Article 1 (commencing with 3ection 814) of Chapter 1

of this part. e




Comment : The amendment to (a) is designed to eliminate uncertainty.
As originally enacted, this subdivision appears to preclude liability
{except as provided in this section) elsewhere prpvided by any law. Taken
literally, this would impliedly reneal, at least in some cases, Penal
Code §§4900-4907 (liability up to $5000 for erronecus conviction}, and
Penal Code §4011 (liability of cities and counties for medical care of
pPrisoners injured by public employees or fellow prisoners). lorecover,
as a specific provision, it might even be construed to prevail over the
general language of Govt. C. §§814 and 814.2, which preserve liability
based on contract, non-pecuniary remedies, and workmen's compensation.
Implied repeal of these liability provisions, however, does not appear
to have been intended. The problem is solved in the proposed amendment
by limiting the "notwithstanding® clause to this part" and expressly
excepting §§814 end $14.2. The exception for subdivisions (b), (c¢) and
{d) has been deleted in the interest of clarity, and in any event is
unnecessary.

The amendment proposed for subdivision (d) expands the mandatory
indemnification requirement in malpractice cases to additional medical
personnel to whom the same rationale appears to apply. The section as
originally enacted was unduly restrictive, since it referred only to
medical personnel who were "licensed" (thus excluding, under a possible
narrow interpretation, physicians, surgeons, and psychologists who are
"certificated” rather than licensed, as well as “régistered" opticians,
therapists, and pharmacists) under the Business and Professions Code
{thus excluding other laws, such as the uncodified Ostecopathic Act and
Chiropractic Act). 1In addition, the insistence on licensing precluded
application of subdivision (d) to medical personnel lawfully practicing
without a California license. See Bus. & Prof. C. §§1626(c) (professors
of dentistry), 2137.1 (temporary medical staff in state institution),

2147 (medical students), 2147.5 (uncertificated internes and residents).
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§345+4s Neither a public entity nor a public employee acting
within the scope of his employment is liable for interfering with the
right of a prisoner to obtain a'judicial determination or review of the

legality of his confinement; but, except as provided in Section 844.6

of the Covernment Code, a public employee, and the public entity where

the employee is acting within the scope of his employment, is liable
for injury proximately caused by the employee's intentional and
unjustifiable interference with such right, but no cause of action for

such injury may be sesmereed shall be deemed to accrue until it has

first been determined that the confinement was illegal.

Comment: The reference to Section 844.5 is intended to clari fy
the relationship of this sectiﬁn to that one. It should be noted that
§844.6 does not completely wipe out the liability of a public entity
under the present section; it only does so for ¥an injury to any
prisonexr", and even then, authorizes (but does not require) the public
entity to indemnify its employee if he is held personally liable. An
Interference with a prisoner's right to obtain judicial review may, of
course, cause "injury? (as broadly defined in §510.8) to persons other
than the prisoner himself - for example, to his family or employer.
Section 844.6 does not preclude entity liability to third parties.
Hence, it should be inserted here as an exception, and the liability
provided by the present section should be retained subject to that ex-
ception.

The second amendment, changing the section to refer to the date of
accrual of the cause of action, clarifies the relationship of this
section to the claim statute. As originally enacted, the { month period
to sue after rejection of the claim might have expired before illegality

of the imprisonment was determined so that an action could be commenced-.
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§84E. Neither a public entity nor a public employee is liable
for injury caused by the failure to make an arrest or, except as

provided in Sections 28081 - 26584 of the Government Code, by the

failure to retain an arrested person in custody.

Comment: It is not clear whether the liability of a sheriff
for the escape or rescue of a person arrested in a civil action,
as provided in Govt. C. §§26581 - 26384, was intended to be impliedly
repealed by this section. The proposed amendment is based on the
belief that no such repeal was intended. In the absence of this
amendment, the general rule that immunities prevail over liabilities,
aé set out in §315, might be construed to effect such an implied

repeal.




§35C.4. Neither a public entity, nor a public employee acting in
the scope of his employment, is liable for any injury resulting from the
condition of fire protection or firefighting equipment or facilities or,
except as provided in Article 1 (commencing with Secticn 17200) of

Chapter 1 of Division 9 of the Vehicle Code, for any ‘njury caused in

fkphting £ives by an act or omission of a public employee while engaged

in fightins a fire.

Comment: The language of this section, as enacted originally, is
somewhat ambiguous. The words, "in fighting fires', might be construed
to mean ¥in the course of fighting fires", and would then extend immunity
to injuries not directly connected with the fire fighting operation.
For example, if so construed, medical malpractice by a county hospital
ambulance attendant in treatinz a victim of the fire at the scene might
be within the immunity, for it occurred “in fighting fires®. Or a fireman
at the scene of a fire might commit an unprovoked assault upon & spectator
for reasons wholly unrelated to the fire, and yet be immune. The
proposed amendment makes it clear that the immunity extends only to
injuries that are caused by acts or omissions while actually fighting a

fire, which appears to have been the original intent.




§3852-5, (a) Sections 85J, 850.2 and 83J.4 shaii not be construed: -

to limit or preclude the liability of a public entity oxr a public

employee as provided in Chanter 2 {commencing with Section 830)

of this part for an injury resulting from a dangerous condition of

public property other than equipment or facilities maintained princi-

pally for use in preventing, protecting against, or suppressing fires.

{b) Sections 850, 850:2 and 850.4 shall not be construed to limit

or preclude the liability of a public entity as provided in Section

813.6 of this code for an injury caused by its failure to exercise

reasonable diligence to discharpe & mandatoxy duty that relates

principally to & function, responsibility or activity of the public

entity other than fire protection, prevention Oor suppresgsion.

Comment: This proposed section is new. It seeks to Iimit the appli-
cation of §§850 (providing immunity for fallure to provide a fire depart-
ment or fire protection service}, 850.2 (irmunity for failure to provide
sufficlent fire protection personnel, equipment or facilities), and
850.4 (immunity for condition of fire protection and firefighting
equipment and facilities, and for injuries caused in fighting fires) tc
avoid possible interpretations of these immunities in ways contrary to
vhat appears to have been the legiislative intent.

For example, as enacted, §850.4 might be construed to preclude
liability for the dangerous condition of a2 firve station that caused
injury to a voter entering it on election day to cast his ballot’ at the

polling booth set up therein. See, e.g., Hook v Point Montara Fire Pro-

tection Dist. (1963) 213 Cal.App.2d 9¢, 28 Cal. 2ptr. 550. As an im-

munity provision, §850.4 would prevail over the dangerous condition

liabllity in this case if the fire station was deemed to be & “fire pro-
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tection . . . facility® within the meanins of §850.4. Tt seems unlikely
that this result is consistent with the legislative intent.

Again, the state may conceivably fail to comply with a mandatory
duty, imposed by the State 7ire {larshal under H. & S. C. §13108, to
install a modern sprinkler system in 2 state hospitaly as a fire safety
precaution. This failure might be cqnsidered to be a “fajilure to
provide fire protection service” under §550, or a failure to provide
“sufficient fire protection facilities" under §350.2, and thus a delict
for which the entity is imoune from liability. Yet, in the absence of
§§550 and 350.2, liability for resulting deati or injury might well be
imposed under the mandatory duty provisions of §815.5 or the dangerous
condition provisions of §§830 - 840.5. The maintenance of a state
hospital is not principally for fire protection purposes, and it is
believed that the immunity provisions of §§850 and 850.2 were not
intended to extend to such functions or activities but only to property,
equipment and facilities whose principal function (like that of fire
engines, pumpers, fire hydrants, ladder trucks, etc.} is the preven-
tion or suppression of fire.

A third example might be an administration building in a county
park in a mountainous area, or a bulldozer used by the county in con-
structing a county road in the mountains. The chimney on the building
and the exheust on the bulldozer are required to be covered with spark
arrester screens. See Pub. Res. C. §§4105, 4157 (and note that reference
in these sections to 'person® includes public entities, Pub. Res. C.
§4017) . Noncompliance would ordinarily be a possible basis of liability
under both §815.¢ and the dangerous condition sections; but present
§§850.2 and 350.4 might be construed to grant immunity, for spark
arresters aay be deemed to be "fire protection facilities™.

The proposed section thus clarifies the scope of §§830 - 850.4.
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§350.6. Whenever a public entity, pursuant to a call for assistance
from another public entity, provides fire protection or firefighting
service outside of the area regularly serve¢ and protected by the public
éntity providing such service, the public entity providing such service
is liable for any injury for which liability is imposed by statute caused
by its act or omissgon or the act or omission of its employee occurring
in the performance of such fire protection or firefighting service. WNot-
withstanding any other law, the public entity calling for assistance is
not liable for any act or omission of the public entity providing the
assistance or for any act or omission of an employee of the public entity
providing the assistance; but the public entity providing such service
and the public entity calling for assistance may by agreement determine
the extent, if any, to which the public entity calling for assistance will
be required to indemnify the public entity providins the assistance.

Except as provided by agreement, nothing in this section exonerates the

public entity calling for assistance from liability for an act or

omission of itself or of cne of its employees.

Comment : This clarifyinz amendment ensures that the entity calling
for assistance is held liable for its own negligent or wrongful acts,
to the extent liability is imposed by statute, even though the entity
providing firefighting assistance may be concurrently liable or the
act or omission causing the injury may have been participated in by the
employees of the latter entity. For example, if the calling entity's
fire chief directed (neglizently) that Oné of the calling entity's fire
trucks should be driven by an employee of the responding entiﬁy over a
bridge “nown to both individuals to be incapzble of supporting the load,
the calling entity should be liable {Veh. C. §17001) even though the
the act causing the damage (loss of bridge; injury to bystander as bridge

collapsed) was the act of an employee of the responding entity.
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§05C.3« (a) Any membe: of an orgeanized fire departments
prekeetion digkrioky or other firefizhtinz unit of eikhew thae
8f Hhe

8¥ ARy poiitisal swbdivisiema public entity, or any employee
Rivigien of Fowash¥yy o¥ any sther pubiis employee of a public entity

when acting in the scope of his employment, may transport or arrange

for the transportation of any person injured by a fire, or by a fire
protection operation, to a physician and surgeen or hospital if the
injured person does not object to such transportation.

(b) Except as provided in subdivision (c), Meithaw neither a
public employee is liable for any injury sustained

public entity nor a
by the injured person as a result of ew in eenneesisn wWith sweh sramrs-

pPe¥batien any act or omission under subdivision (a) or for eny medical,

ambulance or hospital bills incurred by or in behalf of the injured

person o¥ foF any ether damagesy but &
{c) A public employee is llable for injury proximately caused by

his willful misconduct in transporting the injured person or arranging

for such transportation.

Comment : As originally enacted, this section was substantially a
Its wording

reenactment (with & few changes) of former Sowt. C. §1957.

was not conformed to the terminology and definitional sections of the
The proposed amendments are intended to so conform it

Tort Claims Act.

and thexeby clarify its meaning.
Subdivision (a) is worded so that it applies to every public

employee, but also to members of volunteer fire companies serving public

Subdivision (b) has been reworded to make it clear that the

entities.

entity is not immune for torts committed by third persons in their employ,

2.2+, 2 negligent operator of a fire truck who crashed into the ambulance

carrying the fire victim., The phrase, 'any other damages™ is omitted as

unnecessary in light of the bread definition of “injury"” in §210.8.
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§834.:2. As used in this chapter, “mental institution™ means any

medical facility, or identifiable part of any medical facility, used

primarily for the care or treatment of persons committed for mental

illness or addiction.

Comment: The insertion of the word, "medical™, better correlates
this section with the definition of "medical facility" in §854. It
alsc seems desirable to wmake clear that the entire institution does not
have to be devoted to care and treatment of the mentally i1l in order
to come within the definition, but that a ward or wing of a general

hospital used for that purpose will also qualify.
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§C54 4. Ls used in this chapter, "mental illness or addiction™
means mental illness, mental disorder borderinz on mental illness,
mental deficiency, epilepsy, habit forming drug oddiction, narcotic
druz addiction, dipsomaniz or inebriety, sexdal ssyehepathy mental

disease or defect or disorder which predisposes to the commission of

sexual offenses to a degree danserous to the hezlth and safety of others,

defective or psychopathic delinquency, or such mental abnormality as

to evidence utter lack of power to control sexual impulses.

Comment: This amendment changes the definition of "mental illness
or addiction™ to reflect the abolition of the term "sexual psychopath"
by the 1963 Legislature, and the substitution of the term “mentally
disordered sex offender”. See Welf. & Inst. C. §5500. The amendment
paraphrases the statutory definition of the latter texm as contained
in the cited secticn. In addition, it includes reference to "defective
or psychopathic delinquency”, a form of mental irresponsibility which
is still recognized by California law but which was not explicitly
mentioned in the original definition. See ‘lelf. & Inst. C. §§5664 -

5657
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§854.5. As used in this chapter, "mental patient' means a person

who, for purposes of observation, diagnosis, care or treatment for

mental illness or addiction, is confined or detained in a mental

institution pursuant to adnission, commitment or other placement

proceedings authorized by law, or is on duly authorized parole or

leave of absence from a mental institution.

Comment : This entirely new section seeks to clarify the scope

of the immunities created by §354.8. 1In that section, it is declared
‘that a public entity (except where otherwise provided in the section)

is not liable for injuries by or to “any person committed or admitted
to 2 mental institution”. The quoted wording is not entirely clear.
For example, it might not apply to persons who were neither committed
nor admitted, but had been temporarily "placed” (see Welf, & Inst. C.
§§704, 5512) or "held” (Welf. & Inst. C. §705) or temporarily "detained?®
(see Welf. & Inst. C. §§5050, 5400) pending commitment proceedings.
tioreover, the requirement in §554.8 that the person be committed or
admitted Eg‘a mental institution created doubts as to its applicability
to mental patients on parole or leave of absence, as authorized by
law. See Welf. & Tnst. C. §§5355.7 {narcotiecs addicts), 5406 {inebriates),
3567 (defective or psychopzsthic delinquents), 5725.5 - 5726.6 (mentally
ill persons). Yet, such parcled patients, or patients on leave, would
seem to come within the rationale of the mental patient immunity, since
the decision to parole or grant a leave should not be influenced By fear
of possible liability for injuries by or to the patient. These

ambiguities are cleared up by the proposed new section.
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§854.3. {a) Nouwithstanding any othev provision of jaw this part,
except as provided in rebdivisiers (b}; %e} and £4) sf this secticn,
‘a public entity is not liable for:

(1) An injury proximately caused by any persen cemmitted er

admitted ta 2 mental institusien mental patient.

{2) An injury to any persen eemmitted er admitted te 2 mental

institutten mental patient.

(b) Nothing in this section affects the liability of a
public entity under Article 1 (commencing with Section 17000) of Chapter
1 of Division 9 of the Vehicle Code.

{c) Nothing in this section preventia person, other than a

person committad ex admiteed te a mental imnstitutier mental patient, from

recovering from the putlic entity for an injury resultinc from the
danzerous condition of public »roperty under Chapter 2 (commencing with
Section 839) of this part.

(d) Nothing in this section exonerates a public employee
from liability for injury promimately caused by his neglizent or wronzful
act or omission. The public entity may but is not required to pay any
judgment, compromise or settlement, or may but is not required to indem-
nify any public employee, in any case where the public entity is immune
from liability under this section; except that the public entity shall pay,
as provided in Article & (commencing with Section 825) of Chapter 1 of this
part, any judgment based on a claim against & public employee who is

licensed, certificated or rezistered in one of the healing arts under

Pivision 2 {ecmmeneings with Seetien 500) of the Eusiness and Prafessiens

€ede any law of this state, or against a public employee who, although

not so licensed, certificated or rezistered, is engaged as a public em-

ployee in the lawful practice of one of the healing arts, for malpractice
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erising from an act or omission in the scope of his employment, and
shall pay any compromise or settlement of a claim or action based on
such malpractice to which the public entity has agreed.

(e} Nothing in this section prevents or limits the

application to this section of Article 1 (commencing with Section 214)

of Chapter 1 of this part.

Comment : The substitution of the phrase, 'mental patient”, for
the oricinal language in subdivisions (a) and {c) is consistent with
the proposed new definition of "mental patient’ in §854.6, recommendeé
concurrently herewith.

The other changes in this section are in conformity with §844.G,
and are supported by the yeasoning -advancéd for the similar amendments

propesed for that section.
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§855. (a) A Except as provided in Section 854.8, 2 public entity that

operates or maintains any medical facility that is subject to regulation by
the State Department of Public ‘lezlth or the State Department of Mental
Hygiene is liable for injury proximately caused by the failure of the nublic
entity to provide adequate or sufficient equipment, personnel or facilities
required by any statute or any resulation of the State Department of Public
Health or the State Department of ilental Pygiene prescribing minimum stan-
dards for equipment, personnel or facilities, unless the public entity es-
tablishes that it exercised reasonable dilisence to comply with the applic-
able statute or regulation.

{b) A Except ag provided in Section 854.8, a public entity that operates

or maintains any medical facility that is not subject to regulation by the
State Department of Public Health or the State Department of ilental Hygiene
is liable for injury proximately caused by the failure of the public entity
to provide adequate or sufficient equipment, persbnnel or facilities sub-
stantially equivalent to those required by any statute or regulation of the
State Department of Public Health or the State Department of Mental Hygiene
prescribing minimum standards for equipment, personnel or facilities anpli-
cable to a public medical facility of the same character and class, unless
the public entity establishes that it exercised reasonable diligence to
conform with such minimum standards.

(c) MNothing in this section confers suthority upon, or augments the
authority of, the State Department of Public dealth or the State Department
of ijlental Tyziene to adopt, administer or enforce any regulation. Any regu-
lation establishing minimum standards for equipment, personnel or facilities
in any medical facility operated or maintained by a public entity, to be

effective, must be within the scope of authority conferred by law.

Comment ' The added cross-references, although not strictly necessary,

clarify the relationship of this section to the immunities in §054.8.
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§855.2- Neither a public entity nor a public employee acting within
the scope of his employment is ligble for interfering with the right of
an inmate of a medical facility operated or maintained by a public entity

to obtain a judicial determination or review of the legality of his con-

finement; but, except as provided in Section S54.3 of the Government

Code, a public employee, and the public entity where the employee is

acting within the scope of his employment, is liable for injury proximste'-

caused Ly the employee's intentional and unjustifiable interference with
such right, but no cause of action for such injury wav ke sesmenced

shall EE deemed to accrue until it has first been determined that the

confinement was illesal-.

Comment : These proposed amendments will conform this section to
the amended version of §845.4, as proposed above, and for similar
reasons. Although §854.3 grants immunity for injuries to mental
patients, this section is not limited to this class of medical inmates
and thus is only partially superseded by §854.8. It should be retained
and, for sake of clarification, express mention should be made that
§854.8 is an exception. The amendment in the last clause makes a more

logical interrelationship with the claim presentation requirement.
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§856. (a) Neither a public entity §5r‘a public employee acting
within the scope of his employment is liable for any injury resulting
from determining in accordance with any applicable enactments

(1) Whether to confine a person for mental illness or addiction.

{2) The terms and conditions of confinement for mental illness or
addiction in a medical facility opergtud or maintained by a public entity.
(3) Whether to parole, grant a leave of sbsence to, or release a
person évem geniimedens confined for mental illness or addiction in a

medical facility operated or maintained by a public entity.

{b} A public employee is not liable for carrying out with
due care a determination described in subdiviaion (a).

{c) Nothing in this section exonerates a public employee from
liability for injury proximately caused by his negligent or wrongful act
or omission in car¥y1ng out or falling to carry out:

(1) A determination to confine or not to confine a person for mental
illness or addiction.

(2) The terms or conditions of confinement of a person for mental
illness or addiction in a medical facility operated or maintained by
a public entity.

(3) A determination to parole, grant a leave of absence to, or

release a person fvem eenéinemant confined for mental illness or
addiction in a medical facility operated or maintained by & public entity.

{d) "confine", as uged in this section includes admit,

commit, place, detain, and hold in custody.

Comment : Reference to "leave of absence" is recoomended, since the
Welfare & Institutions Code appears to distinguish such leaves from

paroles. See Welf. & Inst. C. §§6611, 6667, 672%. New (d) is added r-

clarify application of this section to all cases within its rationale.
- b2 .

o d




§856+42. Neither a public entity nor a public employee is liable
for an injury ceused by or to an escaping or escaped pessen whe has

basn eommittbed for wental illness eow adeiesier mental patient.

Comment: The amendment here proposed accomplishes two purposes:

First, by insertion of the words, "or to¥, it is clear that
injuries sustained by escaping or escaped mental patients are not a
basis of liability. Other jurisdictions have recognized that when a
mental patient escapes as a result of negligent or wrongful acts or
omissions of cutodial employees, injuries sustained by the escapee as
a result of his inability due to mental deficiency or illness to cope
with ordinary risks encountered may be a basis of state liability. See,

e.g., Callahan v State of New York (Ct Cl 1943) 179 disc 781, 40 NYS2d

109, aff'd (1943) 265 App blv 1054, 46 NYS2d 104 (frostbite sustained tv

escaped mental patient); White v United States {4th Cir 1923) 317 F2d

13 (escaped mental patient killed by train). It is not certain whether
the immunity of §854.8 for injuries to mental patients would cover them
after an escape or even during one. lence, to clarify the rule, the
immunity here should be expressly made to cover injuries to escapees.
Second, by using the term, "mental patieat”, the écope of the
immunity is clarified consistent;y-ﬁith its rationale. "Mental patient"
i defined in proposed new §SS&«G. As so defined, it covers not only
persons who were "‘committed? for mental illness or addiction, but also
persons who after voluntary admigsion are forcibly detained in a mental
institution (Welf. & Inst. C. §35602(b), 6505.1), persons held in emer-
gency detention prior to commitment (Welf. & Inst. C. §§5050, 5050.3),
and juveniles placed in medical facilities for observation and diagnosis

(delf. & Inst. C. §§703, 704, 5512). The rationale of the immunity seems

to cover all of these cases, and should thus be made explicit.
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§860. Az used in this chapter, "tax" includes a tax, assessment,

or any fee or charge incidental or related to the imposition,

enforcement or collection of a tax or assesswent,

Comment: The words, "fee or charge®, in this definition are
somewhat uncertain in meaning. The term, "tax", has been generally
regarded as synonymous for most purposes with "assessment", and has
been held to include such analogous exactions as business licensge
fees, sewer charges, and unemployment insurance contributions. See

Cowles v City of Oakland (1959) 167 Cal. App.2d Supp. 835, 334 P.2d

1069, and cases there collected. Since the legislativg purpose, as
set out in the Senate Committee Comment was to confer immunity for
"discretionary acts in the administration of tax laws” (Sen. J.,

April 24, 1963, p. 1895), it seems advisable to claxify the meaning
of the words "fee or charge”. Otherwise, the immunities here might

be construed to extend well beyond the stated legislative purpose, and
cover exactions that bear no resemblance to taxes, such as filing fees,
charges for transportation, water or electricity, admission fees,
rentals and concession fees, etc. The proposed amendment would, how-
ever, clearly cover such exactions as delinquency penalties and
redemption fees which are incidental to tax administrations and were

thus probably within the original intent.




§850.2. Neither a public entity nor a public employee is
liable for an injurf cauged by:

{a) Instituting or prosecuting any judicial or administrative
proceeding or action for or incidental to the assessment or collection
of a tax.

(b) An act or omission resulting from a2n exercige of discretion

in the interpretation, er application, imposition, enforcement or

collection of any iaw relating e a tax.

Comment : As here proposed to be amended, this section appears to
more faithfully reflect the original legislative intent. As stated by
the Senate Judiciary Committee, that purpose was to set forth an
explicit application of the discretionary immunity granted by §820.2,
thereby granting immunity for "discretionary acts in the administratirn
of tax laws" and avoiding ''the necessity for test cases to determine
whether the discretionary immunity extends this far." Sen. J., 4pril
24, 1973, p. 1895. But as originally drafted, this section was both
too narrow and too broad to faithfully reflect this statement of intent .

It was too narrow in that it limited the ilmmunity to "instituting"
tax proceedings, but did not include their prosecution. It was too
broad in that it granted immunity for any "act or omission in the « . .
application of any law relating to a tax". Obviously, many acts in the
application of téx laws are not discretionary; hence the amendment
limits the immunity to discretionary acts, as in §820.2, to conform to
legisiative intent. 1In addition, it is hard to tell what {s a law
“relating to" a tax, And, even the liability created by §815.6 (for
failure to discharge a mandatory duty) might be regarded as impliedly
repealed: by this section as to tax administration matters, althoughk r~

no indication of legislativeh}ntent to do so appears.
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§8560.4. Nothing in this chapter affects any law welaking %e

providing for refund, rebate, exemption, cancellation, amendment

or adjustmen: of taxes.

Comment : The suggested expression, "providing for®, is helieved
preferatble to "relating to". The latter phrase is somewhat uncertain,
and conceivably crestes an inconsistency in the statute that consti-
tutes an invitation to litigation. TFor example, in view of the broad
definition of "law" in §81l, and the rather vazue mesning of "relating
to', one might argue that the general provisions of the Tort Claims
Act itself, and judicial decisions interpreting them, "relate to®
tax administration and thus still apply, notwithstanding §8850 and
850.2. Thus,; a statute might impose a mandatory duty on the county
assessor to do a particular act relating to tax exemptions; his
negligent failure to perform it would be actionable under §815.6; and
this would make §815.6 a law that "relates to” exemptién of taxes.
This line of reasoning, although admittedly not likely to prevail,
would, of course, frustrste the legislative intent. To avoid possible
litigation on the point, the amendment here proposed is suggested,
making clear that only those laws that provide for tax matters are

within the scope of the present disclaimer provision.




§095.2. Uhenever any public entities enter into an agreement ,
they are jointly and severally linble upon any !iability which is
imposed by any iaw statute other than this chapter upon any one of
the entities or upon any entity created by the agreement for injury
<aveed by a nealisers ey vroRgEul ast o¥F emisgieR essuEring in axising
out . of the performance of such agreement .

Notwithstanding any other law, if a judgment is recovered against

8 public entity for injury caused in arising. out of the performance

of an agreement, the time within which 2 claim for such injury may

be presented Lo, or in the event that a claim was previously pre-

sented to and acted on by the public entity the time within which e®

an action may be commenced against, any other public entity that is
subject to the liability determined by the judgment under the
Provisions of this section begins to run when the judgment &a

renderad becomes finzal.

Comment: Substitution of "statute’ for "law" in the first
paragraph corrects what appears to be an inadvertent misusage.

The words, ‘or as a result of", are intended to preclude an unduly
limited application of this section. If a bridge was safely built
under an "agreement”, but thereafter collapsed and caused injury, it
might be argued that the injury had not occurred in the performance of
the agreement, within the meaning of the second paragraph as originallv
worded. The first and seconc paragraphs have been amended to preclude
this result. The term, “arising out of", is taken from §895.4.

As originally written, both the time for presenting a claim and
for commencing an action on it began to run from the same date - an
obvious inconsistency. This has now been cured. 'n addition, the

indefinite expression, "judgment :s rendered”, has been changed to

the technically more precise expression, "judgment becomes final".
~ L7 -




§325.%. Unless the public entities that arc parties to an
agreement otherwise provide in the sgreement, if a public entity
is held liable upon any judgment for damages saused by a negligent
8F¥ wrongful aet or emisEiPR 69€U¥FIRE iR arising out of the
performance of the agreement and pays in excess of its pro rata
share in satisfaction of such judgment, such public entity is
entitled to contribution from each of the other public entities that
are parties to the agreement. The pro rata share of each public
entity is determined by dividing the total amount of the judgment
by the number of public entities that are parties to the agreement .
The right of contribution is limited to the amount paid in satisfaction
of the judgment in excess of the pro rata share of the public entity

so paying. No public‘entity may be compelled to make contribution

beyond its own pro rata share of the entire judzment.

Comment: These changes are intended to conform this section
to the like changes made in §395.2, for reasons expressed in the

Comment appended thereto.




VEHICLE CCDLR

§17000. As used in this chapter i
s Upublie ageneyl! means the Statey and eounrtyy muURieipal corperaAtieRmy
dissriet and pelitieal gsubdivisien ef the Stawey o¥ tha State Cempemsatien

IREUFaRse FvRd.

(a) ‘Employee” includes an officer, employee, or servant, whether or

not compengated, but does not include an independent contractor.

{b) "Employment® includes office or employment.

{c) PPublic entity"” includes the State, the legents of the University

of California, a county, city, district, public authority, public agency,

and any other political subdivision or public corporation in the State.

Comment : This amendment merely incoroporates and makes-applicable
to automobile accident cases the same definitions that apply to other

tort actions against public entities. See Govt. C. §§810.2, 810.4, 811.2.
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§17001. A public entity is liable for death or injury to person

or property proximately caused by a negligent or wrongful act or omission

in the operation of any motor vehicle by an employee of the public entity

acting within the scope of his employment.

Comment: This section is proposed in lieu of present Vehs C. §17001,
which should be repealed. The language here recommended is identical to
the Law Revision Commission’s proposal in Senate Bill 46 (1963 Regular

Session). See Recommendation relating to Sovereign Immunity, p. 1407.
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§17002. A public entity which is the owner, or the bailee of an

owner, of a motor vehicle is liable for death or injury to person or

property resulting from negligence in the operation of the motor vehiéle,

in the business of the public entity or otherwise, by any person using

or operating it with the permission, express or implied, of the public

entity. The negligence of that person shall be imputed to the public

entity for all purpases of civil damages.

Comment: This new section incorporates the substance of present
Vehs C» §§17150 and 17154 (second ‘paragraph) into a single section,
imposing lisvility upon public entities predicated upon ownership and
bailment.

An effort has been ﬁade to make the ownership liability of public
entities for motor vehicle torts correspond as closely as feasible with
the liability now provided for private owners. In order to understand
the impact of this section, therefore, consideration must be given to
suggested new Vehicle Code §§17004 (governing joinder of defendants and
satsifaction of judgment), 17005 {subrogation righta) and 1700¢ {ba:lee
of public entity, if a private person, treated as an operator even though

vehicle actually operated by third person).




§17003. The liability of a public entity under Section 17002, and

not arising through the relationship of principal and agent or master

and servant is limited to the amount of ten thousand dolliars {($10,000)

for the death of or injury to one person in any one accident and, subject

P S—— ———— iin i

thousand dollars ($20,200) for the death of or injury to more than one

person in any one accident, and is limited to the amount of five thousand

doilars ($5,000) for damage to property in any one accident.

Comment: This new section merely constitutes an adaptation of

existing Veh. C. §17151.
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§17004. (a) Except as provided in subdivision {(b) of this section,

in any action brought against a public entity under Section 17002 either

as an owner or bailee, the operator of the vehicle whose negligence is

imputed to the public entity shall be made a party defendant if pexsonal

service of process can EE had upon the operator within this State. Upon

recovery of judoment, satisfaction shall first be souzht out of the

property, funds or assets of the operator so served.

(b) If, at the time of the neglizence on which the action is based,

the operator was an employee of a public entity designated as a defendant

in the action, the operator may but need not be made 2z party defendant,

If the operator ig made a defendant and is served with process, and if

it is established in the action that at said time he was an employee of

the public entity, the respective rights and duties of the public entity

and the operator as to payment of, indemnificat'on for, and subrogation

rights under any judgment recovered by the plaintiff are governed by

. — —— S w——

Division 3.6 of the Government Code and by Section 17006 of the Vehicle

Code.

Comment: Subdivision (a) of this section is an adaptation of
present Veh. C. §17152 to the context of public entity liability based
on ownership. The requirement in §17152 that “recourse first be had
against the property of the operator” has been recast as above in light
of the treatment of entity-bailees as "operators® under proposed new
§17005 {below) and the fact that judgménts against public entities are
not enforceable by execution against their “property".
Subdivision {(b) is deemed advisable in order to prevent a dilution
of the indemnification policy of Govt. C. §§825 - 825.6 in cases where the

operator was an employee, but the plaintiff elected to sue under ownership

liability theory rather than respondeat superior. Compare §17006.
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§17005. (a) If a public entity which is the bailee of an owner

with the permission, express or implied, of the owner permits another

to operate tiue motor vehicle of the owner, then the public entity and

the driver shall both be deemed operators of the vehicle of the owner

within the meaning of Sections 17004 snd 1700C.

(b) Tf the bailee of a public entity with the permission, express

or implied, of the public entity permits amother to operate the motor

vehicle of the public entity, then the bailee and the driver shall both

be deemed operators of the vehicle within the meaning of Sections

17004 and 17006.

Comment: Subsection (a) is an adaptation of present Veh. C. §17154
(fixrst paragraph). 1t applies to a situation in which the plaintiff
sues the owner of a motor vehicle under bailment to a public entity,
and requires {by reference to § 17004) that both the bailee-entity and
the actual operator of the wehicle be joined as defendants, with the
qualification that the plaintiff must seek satisfaction of his judgment
first £rom the bailee-entity and the actual operator. <t also provides
(by reference to §17003) that the owner is subrogated to the plaintiff's
rights ageinst both the entity-bailee (liable under §17002) and the
actual operator {liable for his personal neglicence under general tort
law). Tn both situations, however, if the actual operator was an
employee of either the owner or the bailee-entity, the indemnif’cation
policy of Govt. C. §§825 - 325.6 is preserved and made applicable; hence,
if in the scope of his employment, the actual operator is ordinarily ene
titled to indegpmification from the entity that employs him.

Subsection (b) is a corollary provision to take care of the case of
a plaintiff who sues an entity-owner of a vehicle under bailment to &

private (i.e., non-public entity) bailee, applying the same policy as in {&kh
- 54 &

|




§17306. T£ there is recovery under Seé¢tion 17002 azmainst a public

entity, the public entity is subrogated to all the richts of the person

who has been injured and may recover from the operator the total amount

of any judament and costs recovered asainst the public entity, except

that if at the time of the neglizgence on which the judgment is based

the operator was an employee of the public entity, this secticn is

subject to the provisions of Article 4 (commencing with Section 825) of

Epagter l of Zart 3 of Division 3.5 of the Government Code.

Comment: This section is an adaptation of present Veh. C. §17153.
A public entity wvhich is a bailee, it should be noted, is an “operator®
within the meaning of this section {see proposed new §17005(a), supra),
8o thet the owner-defendant can assert subrogation rigiats against it as
well as against the actual operator of the vehicle.

. and bailees
The section extends to public entity-owners/the same subrogation

rights which present law extends to private vehicle owngggjb%%%ﬁegﬁe
exception. The exception is in the case of an operator who, at the time

of the tort,-was an employee of the entity held liable and was acting
within the scope of his employment or was accorded a free defense by the
public entity without a reservation of rights preserving the issue of

scope of employment. (Bécause scope of employment is not-essential to
liability under §17002, plaintiffs may sometimes e;ect to sue under §i7002
in view of the easier proof required even though, in fact, the employee was
in the scope of his employment.) Tn these cases, the :ndemnification policy
of the Tort Claims Act continues to apply. Of course, if the empioyee cane
not qualify for the exceptional treatment thus allowed, the subrogation
policy of the present section is applicable to him. Thus {except where an
unconditional defense is provided by the entity) an employee not acting in

the scope of employment, but with consent, is liable to indemnify the entity.
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§17007. Subject to Sections 935.4, 935.5, 943 and 949 of the

Government Code, a2 puvlic entity which is the owner or bailee of the

owner of a motor vehnicle invelved in an accident resultinz in death or

injury to two or more persons may settle and pay any bona fide claims

for damages arising out of such death or personal injuries, whether

reduced to judgment or not, and the payments shall diminish to the extent

thereof the total liab:lity of the public entity on account of the accident.

If the liability exists solely by reason of imputed negligence pursuant to

Section 17002, payments aggregating the full sum of twenty thousand dollars

($20,000) shall extinguish all liability of the public entity for death or

pexsonal injuries arising out of the accident.

Nothing in this section shall be construed to limit or affect the

liability and duty of a public entity to indemnify its employees as

provided in Article 4 {commencing with Section 325) of Chapter 1 of Part

2 of Division 3.0 of the Government Code.

T

Comment : "his section is an adaptation of existing Yeh, C. §17155.
The cross-reference to Govt. C. §§735.4, 935.5, 040 and %49 in the first
line is intended to mzke clear that authority to settle claims, delegated
to public officers or ¢claims boards under these sections, are applicable
to settlements under the present section.

The second paragreph is deemed essential to prevent the undermining
of the indemnification policy of Govt. C. §§025 - £25.6 when-the public enti-
ty ‘has fully exénerated itself by payment of a full 320,000 from further
liability to the injured person (or to an owner-bailor). Thereafter the
entitys employee may be adjudged liable to a greater amount, and the entity
either provided him with a defense without a reservation of rights or it

is established that the employee acted in the scope of his employment. In

these cases the duty to indemnify the employee still exists under this sect:on.
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§17008+ If a motor vehicle is sold by a public entity under 8

contract of conditional sale whereby the title to such motor vehicle

remains in the public entity, the public entity or its assignee shall

not be deemed the owner notwithstanding the terms of the contract, until

the public entity or its assignee retakes possession of the motor vehicle-

Comment: This is a counterpart to section 17155 of the Vehicle
Code, without substantive change. Although it is probable that very few
public entities either buy or sell motor vehicles on conditional sale
tontracts, the problem may occasionally arise under local home rule pro-
cedures authorizing such transactions by purchasing agents or under
special district enabling acts containing broad and unlimited power to

buy and sell property for district purposes.
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§17009. No person who as a guest accepts g ride in any vehicle

upon 2 highway without ziving compensation for such ride, nor any other

person, has any richt of action for civil damages on account of personal

injury to or death of the guest during the ride against any public entity

legally liable for the conduct of the driver as provided in Sections

17001 and 17002 or in any other statute, unless the plaintiff in such

action establishes (1) that at the time of the event giving rise to

the cause of action, the driver was acting as & public employee in the

scope of his employment, and (2) that the injury or death proximately

resulted from the intoxication or willful misconduct of the driver.

Comment: This section °s an adaptation of the "guest statute®,
Veh. C. §17158. It is concerned only with liability of public entities,
since the employee's lizbility will continue to be governed by the
ordinary guest statute. The requirement of proof in subdivision (L

is based on the judicial rule of eber v Penyan (1937) 9 C.2d 225, 70

P.2d 183, recently reaffirmed and applied in Benton v 3loss {1952)

18 C.2d 399, 240 P.2d 575, relieving an owner of imputed liability under
the guest statute whers intoxication or willful misconduct of the driver
ig shown, unless a basis for application of the respondeat superior

doctrine was a2lso established.
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§17004~ Neo mewmber of any pelice or five departmert maimtained by
a eewnpbyy eity; oF diskwiety and e wembar ef the Galifeynia Hiphway
Patrel eor emplevyee of the -ivisien of Foresbryy is

§17010. A public employee is not liable for civil damages on account

of personal injury to or death of any person or damage to property
resulting from the operation in the line of duty, of an autlhorized
emergency vehlcle while responding to an emeraency call or when in the
immediate pursuit of an actual or suspected violator of the law, or when
responding to but not upon returning from a fire alarm or other

emergency call.

Comment: The extension of former Veh. C. §17004 (here renumbered
as §17J010) to all public employees seems apprepriate in light of the
expansive definition of “authorized emergency wehicle® conta‘ned in Veh.
C. §165, as added *n 1951). Under that definition, emergency calls in
authorized emergency vehicles may take place under a variety of circum-
stances not clearly qualifying for the employee immunity under present
§17004; yet no apparent basis for limiting the ismunity to less than all

such emergency situations has been discerned.
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lote on Vehicle Code provisions:

Sections 17000 through 17010, which are proposed above, represent
a complete scheme for enacting in concise form a body of law governing
liability of public entities for motor vehicle accidents. Other con-
forming changes would also be required, of course, but would depend to
some extent upon the policy determinat’ons made by the Law Jevision
Commission on the precedinz recormendations. For examplet

1. Existing Veho C. §§ 17000, 17001, lfOO!, 17004 should be
repealed, if the foresoing recommendations are adopted. These sections
relate to liability based on respondeat superiotr.

2. Existing Veh. C. §17004.5 should be renumbered and reenacted as
Veh. C. §17011.

3. Consideration shoqld be given to the appropriateness of adding
another section (perhaps numbered §17012) to the Vehicle Code declaring
that nothing in §§17001 - 17002 shall be construed to limit or restrict
2ny liebility elsewhere imposed by statute. Tor example, public entities
may on occasion be held liable for maintaining 2 motor thicle in a
dangerous condition, whether driven by an employee in the scope of his

employment, or by a permissive user.
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